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SUMVARY:

... COLONI AL POOR LAWS have, not surprisingly, hel ped shape subsequent poor
laws of the United States. ... Wile colonial |aw regul ated the worki ng poor
they were refused assistance. ... For exanple, a very large part of the

popul ati on who originally settled in Virginia were poor people from Engl and:
"The chi ef dependence for a supply of labor in the seventeenth century was this
| arge body of unenpl oyed in England - the poor, paupers, vagabonds, and
convicts, who were transported to Virginia mainly through the agency of the

i ndentured servant system" ... \While a conprehensive overview of the

devel opnent of each col ony's poor |aw exceeds the scope of this Article, an
exam nation of representative poor laws fromthe colonies is inportant to

understand the overall devel opment of colonial legislation. ... In 1639, the
Massachusetts Bay Col ony enacted procedures for deciding how | ocal poor relief
and settlement were to be adnministered: ... New Plymouth, the ol dest New

Engl and settlenent, greatly influenced Massachusetts poor law. ... 1In 1705

Pennsyl vani a passed a conprehensive act for the relief of the poor, based

[ argely on contenporary English poor |aw, which put primary responsibility for
relief of the poor on their grandparents, parents, and children. ... Indians,
like slaves and free people of color, were ultimately outside the application of
poor | aws.

TEXT:
[*35]
"[ Those] who would not work must not eat." nl
"For those who Indul ge thenselves in Idleness, the Express Command of God
unto us, is, That we should let them Starve." n2

COLONI AL POOR LAWS have, not surprisingly, hel ped shape subsequent poor |aws of
the United States. Fromthe very inception of colonial poor |laws, the choice for
the poor, with few exceptions, was to work, or starve

|. Introduction

The ability of a poor person to work was the preemninent in determn ning whether
they were worthy of public assistance. Those determ ned able to work were not
eligible for hel p; people already working were not eligible. A though w dows and
children in need were given assistance, they also were expected to work. Only
t hose deened unable to work were considered truly worthy of poor relief. O
course this rule did not apply to slaves, free blacks, and Native Anericans.

This Article traces the devel opment of pre-revol utionary Anerican col oni al
l aws for the working and nonwor ki ng poor. n3 Capturing the essence of [*36]



colonial poor laws is somewhat like trying to chart the origin of the

M ssi ssi ppi. There are nunerous sources, and any article describing this topic
can only briefly identify the najor tributaries. n4d Consequently, this Article
sketches out the nmajor themes and devel opnments of colonial poor [aws on the

Atl antic seaboard. n5

The English colonization of Anerica was undertaken for property and profit.
Poverty and idl eness had no place in the push for colonization; in fact it was
consi dered sinful. The poor [aws of England, and their principles, were adopted
and adapted for colonial life. Local communities supported their poor who were
unable to work. Those considered able to work were denied help and put to work.
Indigents arriving fromother places were turned away. Yet there remai ned many
who worked very hard and were still poor. These peopl e included indentured
servants, apprenticed children, African slaves, and colonial debtors. Wile
colonial law regulated the working [*37] poor, they were refused assistance.
This Article reviews the above-described | ans, and draws concl usi ons about the
choi ces the col onial poor faced.

1. English Col oni zation of Anerica

In 1493, a papal pronouncenent declared that America was to be divided between
Spain and Portugal. Despite this, English King Henry VIIl, in 1497, comni ssioned
John Cabot to seek new land. After Cabot's landing in Anerica, the continent was
clained for Engl and. n6

The settlenment of the American col onies by the English occurred for severa
reasons. n7 There were settlenents by trading conpanies like the Vir- [*38]
gi nia Conpany, as well as settlenments by those searching for religious freedom
such as the Pilgrims and those who settled Rhode Island. Col onial settlenment was
al so undertaken by proprietors, or commercial profit-based organi zations.

The trade conpani es gained their first foothold in 1607. Captain Christopher
Newport, hired by the Virginia Conpany of London, |anded three ships, the Sarah
Constant, the Goodspeed, and the Di scovery, at the site now called Janest own,

Vi rginia. n8 Shortly thereafter, Captain John Smth nounted explorations for
the Virginia Conmpany and | ater the Plynmouth Conpany, exploring New Engl and. n9
The Janest own experience hel ped profoundly shape and reinforce the Puritan work
ethic which had such great influence on the subsequent devel opnent of col oni al
poor |aws. Janestown was a traunatic experience, a failure for the Virginia
conpany, and a tragedy for those involved. The failure was wi dely blanmed on the
| ack of energetic work by the early settlers who would, according to John Snith,
rat her conplain, curse, and despair than work. nl0 As a result, the necessity
for everyone to | abor was underscored.

The search for religious freedomal so notivated English settlers. nil
These religious influences put great enphasis on industry and the avoi dance
[*39] of idleness. nl2 The proprietary settlenents of the nmiddl e and southern
colonies were nore feudal and manorial in nature than the settled col onies,
mai nly because their owners were a product of that culture in Engl and. nl3 For
exanple, in 1632, the Maryl and charter, conprising between ten and twelve
mllion acres, was carved out of the territory previously granted to the
Virginia Conpany. This land was granted to the famly of George Calvert, who was
called Lord Baltinore. nl4 This created large agricultural enterprises that
needed many, nmany workers in order to turn a profit.

Practical, religious, and conmercial forces all conbined to place great
enphasis on the work ethos in the colonies. The colonial conmtment to work
i npacted every phase of colonial life, including the colonial poor |aws.

I1l1. The Poor in Colonial Anerica

The poor people in early Arerica were nmuch like the inpoverished of today. The
i ndi gent included nothers who had been abandoned or w dowed, the sick, disabled,
elderly, and nmentally ill. There were al so those considered | azy and crim nal
O those who cane voluntarily to Anerica, nost were of nodest neans, if not



destitute. nl5 In fact the desire for land and an opportunity to make a hone
for a famly was a |arge reason for the mgration of so many from Engl and, where
opportunities were scarce. n16

For exanple, a very large part of the population who originally settled in
Virginia were poor people from England: "The chief dependence for a supply of
| abor in the seventeenth century was this |arge body of unem [*40] ployed in
Engl and - the poor, paupers, vagabonds, and convicts, who were transported to

Virginia mainly through the agency of the indentured servant system” nil7
There were increasing nunbers of illegitimate children in Virginia as nore

i ndentured servants arrived. nl18 Children of these fornmerly indentured
servants, legitimte and illegitimte, were too frequently | eft behind when the
servant was free to | eave. nl9 The care of orphans was al so the subject of
Virginia poor |aws. n20 Virginia statutes al so evidenced the need to care for
the elderly and the sick and | ame. n21 And, fromthe earliest dates, there are

reports of people who were described as "vagrant, idle and dissolute persons.”
n22 Statutes in Connecticut n23 and South Carolina n24 al so evi dence grow ng
nunbers of poor people in the col onies.

Urban areas were the hardest hit by poverty. n25 As the colonia
popul ation grew and the availability of |and decreased, and as war boons and
peacetine recessions |eft w dows, disabled soldiers, and their famlies [*41]
adrift, the cities felt the press of poverty. n26 It was the seaport towns
where wi dows and orphans journeyed to seek help, and where the newly arrived
imm grants began their lives in Anerica. As a result, the large pool of |abor in
these towns, and the fluctuating enploynent patterns, did not create a

hospi t abl e environnent for the poor. n27

Worren nmade up a large proportion of the colonial poor, in sone towns one-
third to one-half of the paupers. n28 In the 1740 census of Boston, 30% of the
married womren were wi dows, nost as a result of fatalities of war. n29

Addi tionally, the colonies had their share of the poor who were sick, as well as
t he physically and nental ly di sabl ed. n30 These indigents included people
expel l ed fromother countries, |ike the Acadians, who cane to the col oni es and
needed assistance to get started again. n31

Peopl e who had skills were not usually inmpoverished. In fact, periodic |abor
shortages greatly favored the willing and abl e worker. n32 But as the col onies
mat ured, unenpl oyment becane a greater problem Wile there was a hi gh denand
for Iabor in the colonies' early years, the mddle and later 1700s suffered
peri ods of w despread unenpl oynment caused by extended busi ness sl unps. n33 For
exanpl e, in Massachusetts in the 1700s, poverty becanme nore pervasive as the
popul ati on of the col ony expanded, while wars, price inflation, and flat wages
took their toll. n34 The nunber of transients increased as people noved from
town to town | ooking for work. n35

Anot her category of the "working" poor consisted of the slaves. The | argest
nunber of settlers in Anerica prior to the revolution were African [*42]

sl aves, nearly one mllion people. n36 Though prinmarily settled in the
sout hern col oni es, slavery was present throughout the colonies, with significant
nunbers in places |ike Philadel phia and Boston. n37

Poverty in the col onies stood side by side with wealth. There is evidence
that the long range trend in the cities of the colonies was toward greater
concentration of wealth. Over the course of the eighteenth century, the wealth
of the top 5% of cities' richest famlies grew fromthirty-three to 55% the
same statistics are true for Phil adel phia. n38 Al t hough overall wealth
increased in the pre-revolutionary cities, it is clear that not everyone enjoyed
t he benefits. n39

By the late 1700s poverty in the colonies was grow ng: Boston in 1757
reported supporting 1000 people with sone formof poor relief; the poverty rate
i n New York quadrupl ed; and in Philadel phia the poverty rate was al so surgi ng
n40 By the eve of the Revolution, one-fifth of all households were faced with
poverty. n4l The presence of this wi despread poverty probably hel ped fue
di ssatisfaction with the colonial system and revolutionary fervor. n42



Col oni al poor |laws were enacted to assist and regulate this diverse group of
poor peopl e.

V. Roots of Poor Laws in the English Col onies

Col oni al poor |aws have English |ineage, are supported by Puritan theol ogy, and
were admini stered by public-private partnerships. Al three of these influences
are discussed in the foll owi ng section

A. Influence of English Poor Laws in the Anerican Col onies

English Poor Laws were the single nost inmportant source for the devel opnent of
early Anerican |egislation addressi ng poverty. n43 Waile indi- [*43] vidua
econom ¢ and soci al circunstances shaped each colony's response to its poor, the
English poor laws were usually the frame of reference for |ocal action. n44
These | aws are characterized by their provisions for direct aid for the
unenpl oyabl e; work, or inprisonnent, for those able to work; and an enphasis on

| ocal adm nistration. n4d5 As early as 1647, Rhode Island proclainmed that the
core of their poor relief systemwas to be based on English poor |aws. Mryl and
cited the English statute in their own: "It is agreed and ordered by this

present assenbly, that each towne shall provide carefully for the relief of the
poor, to maintain the inpotent, and to enploy the able, and shall appoint an

overseer for the same purpose.” nd6 A 1661 New Pl ynobuth statute provided that
vagabonds shoul d be puni shed and renpbved "ac- [*44] cording to the | aws of
Engl and. " nd7 A 1672 Virginia act ordered the Virginia justices of the peace

to "put the | awes of Engl and agai nst vagrant, idle and dissolute persons into
strict execution." n48

B. Influence of Puritan |deol ogy on Poor Laws

Puritan influence was strongest in the northern colonies, but it inpacted al
colonial law, including the poor |aws. n49 "The attitude in the colonies
toward weal th, property, and poverty reflected the great enphasis on individua
enterprise. The influence of the Puritan ideol ogy was wi despread. Poverty, |ike
weal th, denmonstrated God's hand, and while riches were proof of goodness and
sel ection, insufficiency was evidence of evil and rejection.” n50 According to
the Puritans, assistance to those in need was part of the religious
responsibility of the wealthier colonists - divine order made sone people rich
and powerful while others were poor and dependent. n51 | ndeed poverty was not
even a necessary evil but an opportunity for the rich to help. n52 Wil e
church teachi ngs recognized a religious responsibility for aiding the poor, this
did not apply if the inpoverished were considered idle, or were fromoutside the
conmuni ty. n53

The Puritan work ethic was shaped in part by the experience at Janestown. As
previously noted, the Jamestown failure was blaned on the habits of the settlers
t hensel ves. n54 Frustrated with the |lack of work in the settlement, Captain
John Smith declared that those who would not work, would not eat. n55 Smit h,
in a gesture one historian "suspects would only have been made in English
Anerica," instituted a "President's order for the drones." n56 The "drones" of
the colony would have to work at |east as hard as Smith [*45] hinself, or be
bani shed: "The sicke shal not starve, but equally share of all our |abours, and
every one that gathereth not every day as nuch as | doe, the next daie shall be
set beyond the river, and for ever bee banished fromthe fort, and live there or
starve. " n57 The work or starve edict of Janmestown was entirely consistent
with Puritan thought.

The prinme exanple of Puritan noral thought is Cotton Mather. Mather preached
that there was a responsibility to care for the unenpl oyabl e. Mther hinself
actively engaged in direct assistance to the poor, and encouraged and recruited
others to do good works as well. n58 However, Mather is best known for his
directives concerning work and poverty. For exanple: "The poor that can't work
are objects of your liberality. But the poor that can work and won't, the best
liberality to themis to make them" n59 O, nore fanously: "For those who



I ndul ge thenselves in |dleness, the Express Command of God unto us, is, That we
should let them Starve." n60 The Puritan ethic stressed hel ping those who had
fallen on hard tines by virtue of disease or disability, while the sane ethic
suggest ed sterner nedicine for those who were inpoverished by their own | ack of
i ndustry. n61l

Viewed in its best light, the Puritan concept of charity consisted not of
giving alns to the needy, but in providing opportunity for the needy to secure
their own needs by work. Viewed in its worst |light, the Puritan concept of
charity assuned no responsibility at all for the needy, rather choosing to blane
and shane the needy for their individual failings and weaknesses. n62 [*46]

C. Public and Private Local Partnership for Care of the Poor

By necessity, assistance for the poor became a joint public-private partnership
in the colonies. n63 The nobst prom nent authority on American phil ant hropy
not es:

The |ine between public and private responsibility was not sharply drawn. In
seasons of distress, overseers of the poor frequently called on the churches for
speci al collections of alnms, and throughout the col onial period giving or
bequeat hing property to public authorities for charitabl e purposes remined a
favorite form of philanthropy. Friendly societies organized al ong nati onal
occupational, or religious lines relieved public officials of the necessity of
caring for sone of the poor by supplying nutual aid to nenbers and di spensi ng
charity to certain categories of beneficiaries. n64

Col oni zation does not traditionally include within its purposes a spirit of
social responsibility, and the English col onization of Anerica was no exception
n65 However, there was a necessary spirit of conmunal support in the col onies,
since few colonists were so affluent that they could avoid reliance on their
nei ghbors. n66 The first private assistance given to needy col oni sts was
provi ded by the Indians who generously assisted Colunbus and | ater, other
Eur opeans. ne67

In the early colonies, the responsibility for the poor rested on those
private parties who brought the poor to the colonies in the first place. n68
Fam lies hel ped their own. The poor assistance that existed consisted of nutua
aid - nei ghbors hel pi ng nei ghbors. n69 [*47]

Poor relief was accepted as a prinme responsibility of religious groups in
many parts of the United States. Private church aid existed parallel to the
systens |ater created and mai ntained by the public authorities. n70 The
Quakers in Pennsylvania believed wealth was given by God for personal and public
good; these attitudes influenced |ater humanitarian efforts. n71 The G eat
Awakeni ng, which began in the late 1720s, brought renewed attention to the
plight of the poor, and fostered nore humane attitudes towards the needy. n72

Virginia churches foll owed the English nethod of parish assistance to those
in need, supported by a tithe levied on all their nenbers. n73 In the Anglican
South, private charitable efforts were nore effective than in the Calvini st
North. The | arge Southern | andowners, "inmbued with a spirit of nobl esse oblige
and trying to maintain a social systemnot unlike that of feudalism felt that
ai ding the needy was nore a personal than a civic responsibility." n74

The first phase of all poor relief, public or private, enphasized |oca
assi stance. As in England, the preference was for |local responsibility for the
poor, local taxation for public relief, and |ocal adm nistration of the
assi stance given.

After some time, however, reliance on the |ocal system began to break down
as sonme localities, particularly urban areas, supported |arger nunmbers of poor
than others. Town resources becane over-stressed, as the poor from across the



oceans poured in. These included w dows, orphans, people expelled fromsmaller
comunities, and those who could not survive on the frontier. n75

Local efforts required col ony-w de assistance. By the early 1700s, the
Massachusetts col onial treasury, by way of the General Court, was authorized to
rei mburse local conmunities for sone of their relief for the unsettled poor
n76 A 1701 statute directed that recently arrived, disabled poor were to be
supported by the provincial treasury - provided that they had previ- [*48]

ously been Massachusetts residents, or had fallen ill on their voyage. n77 The
sane | aw extended the residency period for settlenent purposes to one year
n78 The breakdown of | ocalism hel ped expand assi stance to the needy. n79

V. Col onial Poor Relief Legislation

The poor | aws adopted by each of the individual colonies were tailored to

i ndi vi dual econom c and cultural needs. The | aws enphasi zed | ocal responsibility
for the poor, and intergenerational famly responsibility. Responsibility for
the care of the poor was al so placed on private parties, such as the ship

mast ers who brought themto the | ocale. Forced work or inprisonment was
instituted. Children of the poor were renoved fromtheir famlies and pl aced
into apprenticeships. Additionally, strict residency requirenents, called
settlenent |aws, were instituted to keep the poor from other communities from
settling in a particular |ocale.

There was no systematic, |inear devel opnent of the poor laws in the
colonies. Rather, as this section illustrates, the col onies used different
nmet hods of providing poor relief. Sone used town neetings, while others
appoi nted overseers. O her colonies based relief on the town or county unit or
the church parish. Wile a conprehensive overvi ew of the devel opnment of each
colony's poor |aw exceeds the scope of this Article, an exam nation of
representative poor laws fromthe colonies is inportant to understand the
overal | devel opnent of colonial |egislation. n80

A. New Engl and Col oni es

The legal institutions of the New Engl and col oni es of New Pl ynout h
Massachusetts, Connecticut, Rhode Island, and New Hanpshire shared many conmon
characteristics. n81 The nost influential of these was Massachusetts. n82
[*49]

In 1639, the Massachusetts Bay Col ony n83 enacted procedures for deciding
how | ocal poor relief and settlenment were to be admi ni stered:

The court, or any two nagistrates out of court, shall have the power to
determne all differences about a |lawful settling and providing for poor

persons, and shall have power to dispose of all unsettled persons into such
towns as they shall judge to be nost fit for the mmintenance of such persons and
fam lies and the npst ease of the country. n84

O her early Massachusetts poor |aws authorized | ocal communities to put idle
adults and children to work. n85 The laws also instituted a three nonth

resi dency requirement to be satisfied before anyone was entitled to poor relief.
n86

New Pl ynout h, the ol dest New Engl and settl ement, greatly influenced
Massachusetts poor |aw. n87 In 1642, the Plynouth Col ony adopted provisions of
the English poor | aws acknow edging responsibility for the indigent, and made
| ocal taxpayers responsible for their support: "That every township shall nake
conpetent provision for the maintenance of their poor according as they shal
find nost convenient and suitable for thensel ves by an order and genera
agreenent in a public town neeting." n88 O her statutes required famlies and
pl antation owners to care for their indigent former servants, or "outl awed"

i dl eness. n89 Apprenticeships for children of families on relief were created.



n90 Wth these statutes in place, alnbst every community in the Plynouth and
Massachusetts Bay Col onies provided a systemof relief for their poor. n9l

The major legislative contribution of Massachusetts was the 1692-1693
revi sion of |laws, which occurred after the new provincial charter was
promul gated in 1691. The charter absorbed New Plynouth into Massachusetts. n92
This revision contained many of the major principles of [*50] poor |aw that
operated for quite sone tine, including the clear responsibility of famly
menbers for the support of their own inmpoverished relatives n93 and t he
aut hori zation of town officials to take "effectual care" that all idle adults
and children be put to work. n94 The revi sion assessed taxes on al
i nhabitants and residents "for the maintenance of the Mnistry, Schools, and the
Poor, " n95 and provided authority for the apprenticing of poor children. n96
The | aws del egated responsibility for the sick and | ane, n97 and required poor
seeking relief to have been residents of the town for the preceding three
nont hs. n98

Thus, Massachusetts becane the | eader of the New Engl and col oni es in poor
relief legislation, and their poor |aws were copi ed by other New Engl and
col oni es. n99 The Massachusetts poor |laws forned the pattern of |egislation
foll owed by Connecticut and New Hanpshire. n100 [*51]

B. M ddl e Col oni es

The area covered by the grant to the Duke of York was called the Mddle

Col oni es. This included the col onies of New York, New Jersey and Pennsyl vani a.
Pennsyl vani a was the pioneer of the Mddle Col onies in devel oping | egislation
regul ati ng the poor. n101 Del aware and New Jersey mainly foll owed
Pennsyl vani a' s | ead. n102 New York followed both English and Dutch | aw, as
wel | as New Jersey and Del aware statutes in creating its colonial poor |aws.
n103

Pennsyl vani a, including what is now Del awar e, n104 was under the
proprietorship of the Duke of York until it was ceded to WIliam Penn in 1681
n105 Under Penn, the 1682 laws for the col ony provided:

That if any person or persons shall fall into decay and poverty, and not be able
to maintain thenmselves and children, with their honest endeavors, or shall die
and | eave poor orphans, that upon conplaint to the next justices of the peace of
the sane county, the said justices ... shall nake provision for them... till
the next county court, and that then care be taken for their future confortable
subsi st ence. nl06 [*52]

In 1705, Pennsylvani a passed a conprehensive act for the relief of the poor
based |l argely on contenporary English poor |aw, which put primary responsibility

for relief of the poor on their grandparents, parents, and chil dren. n107 A
1718 act created the Pennsylvania residency requirenments, or "law of
settlenent,” again |largely based on English | aw nl108 The settlenent | aw was

nodi fied in 1735 by introducing the certificate system This systemrequired
peopl e who sought to nmove to another town to provide a signed certificate from
the officials in the town they were noving from guaranteeing that any
prospective poor relief would be reinbursed by the previous town. n109

In 1771, Pennsylvania conpletely revised their poor |aws. These |laws are
significant because they were later used as the laws of the Northwest territory.
The 1771 Act authorized the overseer system construction and operation of
Houses of Empl oynment, and boarding out the poor. The |aw al so provided for the
apprenticing of poor children, the |aw of settlenment, and the reciprocal three-
generation duty of support. The law further authorized the seizure of assets of
fat hers who abandoned their w ves and chil dren. n110



C. Sout hern Col oni es

The Sout hern Col onies of Virginia, Maryland, and South Carolina were socially
and institutionally organized quite differently fromthe New Engl and col oni es.
nl1l1l1l Virginia was a royal province after 1623, and Maryland and Carolina were
"proprietary colonies with particular feudal rights in the owners." nll2 In
t hese col onies, the county, not the town, was the nost inmportant unit of
gover nment . nll3

Wil e the poor |aws of the Southern colonies were not unlike those of the
ot her col onies, the actual administration of the laws took on a distinctly

regi onal flavor. nl14 The Southern colonies did not institutionally respond to
poverty like their Northern neighbors, but relied on local relief. nll5 [*53]
Virginia followed the English parish system of poor relief. nll16 After

1641, the col ony was divided into pari shes, whose governi ng body was the vestry.
The vestry had the duty of adm nistering the poor |aws. nl1l7 As in Engl and,
while the duty of providing for the poor was placed on the | ocal parish, the
enforcenent of the poor |laws was the duty of the justices of the peace. n118
Virginia's poor laws in the 1600s authorized relief fromtax paynents for the
settled poor who were unable to work due to "sickness, |aneness, or age." n119
They al so provided for conpul sory |abor or apprenticeship for poor children

n120 as well as the suppression of vagrants and forced work for the idle. ni21
Later laws instituted a one-year residency requirenment to becone eligible for
servi ces. ni122

Carolina was divided into provinces. The northern section becane the

provi nce of North Carolina, nl123 the southern section was divided into
counti es. nl24 In 1694, South Carolina established a systemfor relief of the
poor based on the responsibility of the provinces. nl125 This |aw, anended in

1695, authorized local comissioners to spend provincial nbney to assist sick,
| ane, old, blind, or other inpotent persons and provided authorization to
apprentice poor children and to put the nonworki ng poor to work. n126

South Carolina's poor |aw of 1712 was the first conprehensive poor |aw
enacted in the southern col oni es. n127 The |l aw set up a parish-based system of
overseers of the poor. n128 There was a three-nonth settlement period and an
adm ni strative structure for renoval of the unsettled poor. n129 Three [*54]
generation fanmily responsibility for the poor was continued. n130 Poor
children were allowed to be bound out as apprentices. n131

Maryl and had no state-wi de poor law until 1768. n132 Prior to that tine,
the counties assuned responsibility for the poor. n133 The 1768 | aw
acknow edged a grow ng popul ati on of people in poverty. nl134 The |l aw call ed
for the appointnent of |ocal trustees to supervise and regulate care for the
poor, n135 and aut horized the construction and adm ni stration of houses for
t he poor, which were divided into al nshouses and wor khouses. n136 The | aw
provided for the conmitnent of a man or wonan to the workhouse for a period of
up to three nmonths if they were judged disorderly and "likely to becone
chargeable to the said county.” n137 The law al so directed: (1) the
appoi ntnent by the trustees of a paid overseer to administer the day-to-day
activities of regulating the poor, n138 (2) the renoval of poor persons from
t he county, n139 (3) all residents of the al nshouse or workhouse to wear "a
| arge Roman P' nade fromred or blue cloth on their right sleeve, under pain of
suspension of relief, twenty |ashes or hard | abor, nl40 and, (4) the taxation
of residents to pay for these activities. nil41

VI. Poor Laws and Those Unable to Wrk

Al'l colonial poor |aws acknow edged a public responsibility to provide for the
i mpoveri shed nei ghbor who was unable to work. This principle, borrowed from
English [ aw, became a cornerstone of colonial and, later, Anerican tradition
nl42 [*55]



Col oni al poor |aws continued the English poor |aw concept of classifying the
poor based on their ability to work. Relief was provided only to the "worthy
poor," i.e. those unable, by reason of sone infirmty, to work. nl143 Those in
need who were able to work were rarely provi ded assi stance under the col oni al
poor laws. In the colonies, as in England, voluntary idleness was regarded as a
sin and a crine. nl44 The abl e-bodi ed unenpl oyed were either bound out as
i ndentured servants, whipped and run out of town, or jailed. n145

The needy were categorized according to two systens. The first involved a
determ nation of their ability to work. The second divided the needy into the
cat egori es of nei ghbor or stranger. nl46 In this latter classification system
poor people were divided into four categories: (1) neighbors in need who could
not work, (2) neighbors in need who were able to work, (3) strangers in need who
could not work, and (4) strangers in need who were able to work. Not
surprisingly, aid was provided only to the neighbor in need who was unable to
wor k.

This section will discuss eligibility for assistance under col onial poor
laws for those unable to work. This category included the infirm nentally ill,
wi dows, wonen with children, and children. Follow ng sections will address those
able to work, and the treatnment of strangers. [*56]

A. The Infirm the Inpotent, and the Aged

The col oni al poor |aws acknow edged a public responsibility to provide for the
i mpoveri shed nei ghbor who was inpotent or sick, if no one else could so provide.
Aged nei ghbors were also assisted, but only to the extent that they were unable
to support thensel ves.

English poor laws, dating back to 1388, differentiated between beggars who

were "inmpotent", or unable to work, and those who were abl e-bodi ed. n147
"Wiren great with child, and men and women in extrene sickness" who were caught
beggi ng were given nore | eni ent puni shrments. nl148 "Persons being i npotent, and

above the age of [sixty] years" were ordered to be given special consideration
by | ocal authorities. n149

Fromthe outset, the colonists showed great conpassion for the sick and
i mpotent. Recall the settlenent of Jamestown, when Captain John Smith pl edged:
"The sicke shal not starve, but equally share of all our |abours ...." n150
Thi s conpassi on and support was built into the colonial poor laws. |In 1647,
Rhode | sl and nandat ed that each town provide for the poor and "mmintain the

i mpotent." n151 South Carolina authorized comn ssioners for the poor to assist
the sick, lame, old, blind, or other inpotent persons. n152 Li kew se,
Virginia's earliest poor |laws authorized tax relief for the settled poor who
were unable to work due to "sickness, |aneness, or age." n153

Age, by itself, offered no entitlenent to poor relief. However, when
conbined with poverty and an inability to work, advanced years usually qualified
one for assistance. For exanple, older persons in North Carolina were provided
the opportunity to apply for relief fromtaxes on a case-by-case basis. The
records indicate that poor persons over 60 were usually granted tax exenptions.
nl54 [*57]

B. The Mentally 111

Mental illness was addressed by the civil authorities, not by nedica
assi st ance. n155

Cccasionally, in the course of the colonial period, sone assenblies passed | aws
for a special group like the insane. But again it was dependency and not any
trait unique to the disease that concerned them Fromtheir perspective,
insanity was really no different fromany other disability; its victim unable



to support himself, took his place as one nore anong the needy. The lunatic cane
to public attention not as soneone afflicted with delusions or fears, but as
soneone suffering from poverty. n156

Most col onial laws involving the nonpoor nentally ill concerned the managenent
of their property, rather than the nanagenent of the person. n157
Massachusetts instituted a statute in 1676 governing the insane or "distracted
persons” in the conmunity:

Whereas there are distracted persons in some towns that are unruly, whereby not
only the famlies wherein they are, but others suffer nuch damage by them it is
ordered by this Court that the Selectrmen in all towns where such persons are,
are hereby enpowered and enjoined to take care of all such persons that they do
not dammify others. n158

In 1693, another Massachusetts law "for the relief of idiots and distracted
persons” was adopt ed. n159 This | aw aut horized "sel ectmen," or overseers of
the poor, to assune responsibility "for the relief, support and safety of such
i mpotent or distracted persons" and to sell any property of persons that could
suppl enent their support. n160

Nonvi ol ent nentally ill who were supported by public authorities were, |ike
ot her dependent poor, frequently given food and shelter in private hones of
peopl e who were reinmbursed for their troubles. nl61 Violent nentally ill were
i mprisoned either in the public jail, or in kennel-like "houses" specially
constructed for them nl62 [*58]

Mentally ill strangers who arrived in town were "warned out," driven away
wi th whi ps, or banished fromthe town in accordance with the | aw of settlenent.
nl163 During the Salem Wtchcraft Trials, the nmentally ill were "hanged,

i nprisoned, tortured, and otherw se persecuted as agents of Satan." n164

In the 1700s, the nentally ill received housing in the institutions that
energed to house the poor. A 1727 Connecticut act authorized the conmitnent in
the I ocal Houses of Correction of "persons under distraction and unfit to go at
| arge, whose friends do not take care for their safe confinenent." nl65 An
institution in New York put the mldly insane to work spinning flax and
knitting, and confined those who were nore afflicted in special dungeons | ocated
in another part of the institution. nl66 There were other efforts to
separately house the sick and nentally ill away fromthe other poor, including a
not abl e plan by a Phil adel phia group including Benjam n Franklin. nl67 For the
colonial nentally ill, the best they could hope for was indifference - the other
alternative was usually confinenent. n168

C. Wdows and Wnen with Children

W dows and wonen with children were not considered eligible for assistance
based on need al one. Poor wonen were expected to work, unless sick or disabled.
n169 Wdows and their children were al so not exenpt fromthe expectation that
they work for their sustenance. |Indeed, according to a prom nent Boston
preacher, Samuel Cooper, nmoney given to nonworking wi dows and their children
was "worse than Lost." nl70 [*59]

Needy wonen determ ned undeserving of assistance were auctioned off by their
town to the | owest bidder, in an arrangenent whereby the poor worman woul d
exchange domestic | abor for food and board. nil71

D. Children

VWi | e younger children were assisted by the poor |aws, needy children over

twel ve, even orphans, were not usually exenpted fromthe general expectation
that all those in poverty should work. Poor children, |ike other poor, were
first the responsibility of their parents and grandparents. Only if the fanmly
failed to care for themdid they becone the responsibility of the system of poor
relief. ni72



For poor children, the primary nethod of assistance was to place them
outside the family in apprenticeships. This practice helped fill the need for
| abor, and reduced the public burden. Col onial apprenticeship was patterned on
t he English poor |aws of 1601 which authorized overseers of the poor to bind out
the chil dren of paupers. nl173 For this practice, authorities created three
cl asses of children: poor children, orphans, and illegitimates. nil74
Apprenticeship assigned these children to a person who woul d provide room and
board, and instruction in a trade, in return for |abor. nl75 This system
included girls as well. The children usually apprenticed until they reached the
age of twenty-one. nil76

As an exanpl e of how ingrained child apprenticeship was, in 1619, London
sent one hundred orphaned children to Virginia to serve as apprentices. ni177
They were so well received that Virginia petitioned for another hundred the next
spring! nl78 A 1646 Virginia statute ordered each county comni ssioner to send
two poor children to the public flaxhouse in James [*60] City for conpul sory
| abor . nl79 A 1688 act ordered the county court to take "poore children from
i ndi gent parents to worke in those houses.™ n180 And in 1672, because of an
i ncrease 1 n "vagabonds, idle and dissolute persons,” Virginia county courts were
aut horized to bind out all poor children - boys until the age of twenty-one,
girls until they reached ei ghteen. n181

O her states followed suit. Connecticut authorized the taking of children
frompoor famlies to be placed with other famlies, "where they may be better
brought up and provided for." n182 In 1712, South Carolina authorized
pari shes, the local units caring for the poor, to bind out poor children as
apprentices. Parental perm ssion was not necessary; permnission of the |oca

church vestry sufficed. n183 Rhode |sland enacted a statute in 1740
aut horizing town councils to bind out not only poor children, but children who
were thought likely to need assistance in the future. n184 Apprenticeship of

poor children continued throughout the colonial period. As late as 1771
Pennsyl vani a aut hori zed children with deceased parents, or with parents "found
unable to nmaintain them" to be sent to the House of Enployment. n185

VIiI. Methods of Providing for the Poor

In the early colonial years, the nost conmon way of providing relief for the
poor was the placenent of poor people in private homes of people in the
conmunity where their food and shelter needs would be satisfied at public
expense. nl186 As the popul ation of the colonies increased, the nunmber [*61]
of people in poverty increased, and colonial authorities expanded the ways in
whi ch they provi ded assi stance.

The first nmethod of assistance was always to look to the famly. Famly
nmenbers of the poor were the primary group responsible for their support, and
only if they did not provide support did the poor relief system begin. As
Pennsyl vani a | aw st at es:

The father and grand-father, and the nother and grand-nother, and the children
of every poor, old, blind, lanme and inpotent person, or other poor person not

able to work, being of sufficient ability, shall, at their own charge relieve

and maintain every such poor person .... ni187

If the family was unable to assist, the colonies utilized one of four basic
nmet hods of assisting the nonworking poor: (1) a contract between the town and a
provider; (2) auctioning off the care for the needy person to the | owest bidder
(3) requiring the needy to nove into poorhouses or other institutions and there
to receive assistance (often called indoor relief); or, (4) giving assistance
directly to the poor and allowing themto |live wherever they pleased (often
cal l ed outdoor relief). n188

Overseers of the poor came into existence as regul ati on of the poor becane
nore extensive. Duties of the overseers included deciding who was eligible for
assi stance, what kind of assistance should be given, supervision of the



institutions housing the poor, and accounting for the public and private funds
rai sed for assistance. The overseer was directly responsi ble for the day-to-day
operation of the poor |aws and deci si ons about how the poor were treated.
Appeal s fromthe decisions of the overseers were to the justices of the peace.
n189 Overseer of the poor was not a sought-after position; citizens were not
always willing to serve as overseers and chose to pay the fines for refusal
rather than serve, occasioning increases in the fines for not serving. n190

Housi ng the poor in institutions was not done in the earliest colonia
years. However, as towns grew and the nunbers of poor people rose, many
conmunities | ooked for alternatives to fanily care. Consequently, al nshouses,
wor khouses, and houses of correction began to sprout up, first in cities and
soon in towns. n191 [*62]

Theoretically, there was a difference between an al nshouse or a poorhouse
and a workhouse or house of correction. The poorhouse or al nshouse was to house
the "worthy" poor, those unable to work. The workhouse, sonetines called the
house of correction or house of enployment, was a place to take the "unworthy"
poor, like vagrants, and to force the idle to labor. This theoretical division
between institutions was not always followed, resulting in mxed institutions.
For exanple, Maryland, in 1768, called for the erection and adm nistration of
houses for the poor, which were to be divided into two parts, one called an
al nshouse and anot her called the workhouse. The poor were to go into the
al nrshouse, while the vagrants, beggars, and vagabonds were to be | odged in the
wor khouse. n192

The appearance of the al nshouse or workhouse "represented a transition
between the custodial fanmly of the countryside and the truly |arge-scale

institutions that emerged in early nineteenth century America.” n193 These
institutions were never the prinary nethod of providing for the poor during the
colonial period; their presence was still minor conpared both to their presence

in England at the sane time, and to | ater stages of American regul ation of the
poor. nl94

In the seventeenth century, there were but a few such institutions. Plynouth
Col ony passed a law in 1658 creating a house of correction where vagrants, the
idle, rebellious children, and stubborn servants were to be put to work. n195
Boston built a workhouse or al mshouse with private funds in the 1660, and ot her
conmmuni ties foll owed. n196

The operation of workhouses can be determ ned by reviewi ng a 1699
Massachusetts statute which called for every county to erect, at taxpayers
expense, a House of Correction for "keeping, correcting and setting to work of
rogues, vagabonds, common beggars, and other lewd, idle, and disorderly
persons. " nl197 The concurrence of two justices of the peace authorized anyone
"being able of body, that live idly or disorderly, msspend their [*63] tineg,
or that go about begging, or receive alnms fromthe town" to be sent to the
wor khouse. n198 Materials for work were provided and residents of the house
were forced to work. If they refused they could be punished by food deprivation
shackl es, and "noderate whi pping, not to exceed ten stripes at once ... until
they be reeducated to better order." n199 Those who were determined able to
work were to pay for their housing out of their wages. The housing costs for
"stubborn children or servants” were to be paid by their parents or masters.
n200 The mi xed nature of these institutions can be seen fromthe provision in
the law that those unable to work were to be housed at town expense. n201

In the 1700s the nunbers of these colonial institutions increased.
Pennsyl vania, in 1705, provided for prison workhouses for "felons, thieves,
vagrants, and | oose and idle persons” to be built in each county. n202 In 1727
Connecticut created workhouses for those determ ned able to work. n203
Phi | adel phia built a workhouse in 1731, and New York did the sane in 1736
n204 Boston constructed a separate workhouse for the abl e-bodi ed poor in 1735.
n205

Requiring the poor who sought help to nove into public institutions was
partly a reflection of the thought, already prevalent in England and in the



col oni es, that poor people needed to be shaned into self-inmprovenent by
stigmatization. n206

Anot her nanifestation of this belief was the requirenent that poor people
wear badges in public. n207 New York City required the badgi ng of pau- [*64]
pers in 1707. n208 Pennsyl vani a conpell ed the poor to wear a badge with the
letter Ponit. n209 New Jersey required paupers to wear a large P on their
shoul der, plus another letter designating the nane of the city or county in
whi ch they resided. n210 The 1768 Maryl and poor |law required all residents of
al nshouses or workhouses to wear a |large Roman P nade fromred or blue cloth on
their right sleeve. A violator of this law risked suspension of relief, up to
twenty | ashes, or a maxi num of twenty-one days of hard | abor. n211 Badgi ng was
a reflection of common noral assunptions about the poor. If people remi ned poor
it was because of their own bad decisions, which squandered their God-given
opportunity. n212

VII1. Colonial Law of Settlement: Limting Strangers

Conventi onal w sdom suggests the col onies were a haven for strangers and
immgrants, a place where a person's past or purse did not make a difference,
and anyone could start over with a clean slate. Unfortunately, this was not at
all the case. There was little geographic mobility for the col onial poor. People
who were poor but newto the area were forcefully instructed to return to where
they canme fromand subject to jail if they di sobeyed their order of bani shnent.

The col oni es passed statutes instituting the English | aw of settlenent and
renoval , whereby localities were only responsible for taking care of their own
poor, not newly arrived strangers. n213 These | aws renained for centuries.
n214 The colonies did not think they could afford to wel come stran- [*65] gers
who may later turn out to be either economcally unproductive or socially
nonconf or m ng. n215

Recal | that colonial poor laws classified poor people in two major ways:
whet her the poor could work or not; and whether the poor person was a nei ghbor
or a stranger. n216 Only nei ghbors who were unable to work were assisted. The
settlenent | aws determi ned who was nei ghbor and who was stranger. As a result,
newly arrived poor people were in imediate conflict with |ocal officials.

Di sputes were resolved by the justices of the peace. n217

If an individual refused to |l eave they were forcibly renoved by the
constable in a process called "warning out" or bani shrment. n218 The report of
the "warning out" by the constable was filed with the justices of the peace.
n219 If transients reappeared they could be prosecuted as vagabonds, subject to
internment in houses of correction or workhouses. n220

Massachusetts law illustrates the devel opnent of the |law of settlenent in
the New Engl and and M ddl e colonies. In 1636 in Boston, residents were not
allowed to entertain strangers in their homes for nore than 2 weeks w t hout

perm ssi on. n221 In 1637, the General Court of Massachusetts ordered that no
town or person could "receive any stranger" who intended to reside for nore than
t hree weeks wi thout authorization of the court or two mmgistrates. n222

In 1655, the Massachusetts Bay Col ony passed the first settlenent |aw for an
entire col ony:

Such persons as shall be brought into any such town w thout the consent and

al  owance of the prudential nen, shall not be chargeable to the towns where they
dwel |, but, if necessity require, shall be relieved and nai ntai ned by those that
were the cause of their coming in, of whomthe [*66] town or selectnen are
hereby enpowered to require security at their entrance, or else forbid them

ent ert ai nnent . n223

This was anended in 1659 to incorporate a three-nonth residency rule. n224

The 1701 | aw extended the residency period for settlenent purposes to one
year. n225 The law nade it clear that any person who returned after being duly



war ned out was to be prosecuted as a vagabond. n226 Throughout the 1700s,
Boston's Overseers of the Poor "warned out of the city hundreds of sick, weary,
and hungry souls who tranped the roads into the city in the eighteenth century."
n227 The one-year settlenent period lasted in Massachusetts until 1767, when the
1655 rul e was reinstat ed. n228

The sane 1701 Massachusetts statute al so addressed the situation of those
poor people who arrived in the colony by ship. n229 The master of every ship
arriving in every port of the colony was ordered under pain of fine to provide
the town | eaders with a handwitten certificate listing the nanes of every

passenger and servant "and their circunstances." n230 The statute directed
that if a poor voyager had previously been a Massachusetts resident, they were
to be supported by their masters or the provincial treasury. n231 But i f they

were not previous residents of the colony, the shiprmaster either had to renpve

t he poor people fromthe colony within two nonths, or agree to post security for
their care so the town did not have to care for them n232 For exanple, in
Novermber 1719, when the ship Elizabeth arrived in Boston Harbor fromlrel and,
forty-nine people were warned to | eave town i nmedi ately because of their
poverty. n233

Settlenment could be achieved in a variety of ways, none of which were
avail abl e to the unenpl oyed poor. The 1771 Pennsylvania settl enent |aw provided
that settlenent could be achieved by executing a public office for [*67] a

year, paying taxes for two years, living in property leased for at |least ten
pounds annual Iy, owning property and living on it for twelve nonths, or being an
unmarri ed servant or apprentice for one year. n234 Married wonen were settled

wher ever their husband was settled, but if the husband' s settlement was not
known, settlenent was deened to be the place of their nmarriage. People arriving
fromother towns were required to provide a signed certificate fromthe
overseers of their previous settlenent indicating

they were chargeable to their previous residence if they becane

needy. People who gained entry by certificate could not gain settle-

nment after twelve nonths, but only by executing sonme public annua

of fice. n235 Simlar [aws of settlenment were enacted in New Pl ynout h, n236
Rhode | sl and, n237 and New Yor k. n238 [*68]

Settlenment and renpval were not quite so inportant in the Southern col onies
of Virginia, Maryland, and North Carolina until the 18th century. This was so
principally for two reasons: First, the area was nostly rural and there were few
towns; second, the responsibilities were assuned by the counties rather than the

t owns. n239 For exanple, in South Carolina in 1712 the time for settlenent was
t hree nont hs. n240 In Virginia, settlement and renoval began in 1727, with a
one-year residency requirenent. n241 Maryl and did not even adopt a |aw of

settlenent until 1768. n242

As the nunmbers of transients increased dramatically in the eighteenth
century, settlenment |aws increased as an inportant form of social control
n243 Renoval and settlenent continued throughout the eighteenth century with the
expansion of the "certificate" system of enforcenent. n244

| X. Working Poor in the Col onies

There were many enpl oyed poor people in the colonies. Their legal situation
provi des a nore conpl ete understandi ng of colonial poor |laws. One nust first

di stingui sh between the "free" and "unfree" worker. Al though free workers were
burdened by colonial laws, this Article enphasizes the | egal status of the nost
i mpoveri shed workers - the unfree workers. Unfree workers in colonial tines

i ncl uded indentured servants, whose [*69] |I|iberty (either voluntarily or

i nvoluntarily) was constrained for a certain nunber of years, and sl aves.

A. Free Wrkers

The | aw of Engl and was the nmjor source for colonial |egislation regulating
wor ker s. n245 The English | aw of |aborers, artificers, servants, and
apprentices had been devel oped for hundreds of years when adopted. Labor laws in



many states, including Virginia, New York, Pennsylvania, and Massachusetts,

generally foll owed English | abor statutes. n246 For exanple, a 1632 Virginia
statute tracked the English Statute of Artificers nearly word for word. n247
The English | aw was not synpathetic to workers. It principally sought to
guar ant ee an adequate supply of |abor at a subsistence wage. n2438

As a result, free workers had many legal limtations, such as |laws setting
maxi num wages. n249 Wages were higher than for workers in England, by some
estimates as much as 30%to 100% hi gher. n250 Consequently, in the seventeenth
century in Massachusetts and New Haven, maxi num wage | aws were frequently
enacted and vi ol ators prosecut ed. n251 Maxi mum wages were al so frequently set

by |l ocal authorities in the m ddle and southern colonies in the seventeenth
century. n252 [*70]

Even anong free | aborers was an understanding that their |abor could be
forced. Free male workers, even when enpl oyed, were required to work on public
wor ks projects. n253 Li kewi se, as in England, a | aborer was not allowed by |aw
toquit if still working on a task. n254 The harshness of these | aws shoul d be
no surprise considering the exclusion of the working poor fromthe electora
process. In addition to denying slaves and wonen the right to vote, the right
was denied to the white poor wi thout property in twelve of the thirteen
col oni es. n255 By the time of the American Revolution, only South Carolina
al l owed propertyless nales to vote, and only then if they were taxpayers. n256
The rationale was that this popul ation was not "independent" enough, as
evi denced by this letter from John Adans:

Very few nmen who have no property, have any judgnment of their own. They tal k and
vote as they are directed by some nan of property, who has attached their ninds

to his interest .... [They are] to all intents and purposes as nuch dependent
upon others, who will please to feed, clothe, and enploy them as wonen are upon
t heir husbands, or children on their parents. n257

Free people of color were also restricted under colonial |aws. Wile nost
Africans arrived in Anerica as slaves, many arrived as indentured servants. \Wen
their contracts of indenture expired they became farnmers, artisans, and

| andowners. n258 However, as the colonial econony becanme nore dependent on

sl ave | abor, the colonies instituted sl ave codes that restricted both sl aves and
free bl acks. n259 In Virginia, free people of color were [*71] required to
register with the town official under pain of inprisonnent. n260 They were not
al l owed to purchase Christian indentured servants. n261 Pennsyl vani a i nposed
restrictions on free blacks in the 1725-1726 statute "An Act for the Better
Regul ati on of Negroes in this Province." n262 Section 3 of the Act introduced

its restrictions on free negroes with: "Wereas it is found by Experience, that
free Negroes are an idle, slothful People, and often prove burdensonme to the
Nei ghbor hood, and afford ill Exanples to other Negroes ...." n263

Q her restrictions required a bond to be posted by slaveowners who chose to
free their slaves. Free blacks were prohibited fromentertaining any sl aves
wi t hout pernission fromtheir masters under fine of five shillings for the first
hour and a shilling for every hour thereafter, and failure to pay fines was
puni shed by servitude. n264 | nmpoverished free bl acks were generally denied
assi stance under the colonial poor laws, and left to create their own forns of
nmut ual ai d. n265 Consequently, voluntary enslavenent for periods of up to
twenty years was the only way to survive for sone. n266

Al workers were hurt by the colonial |aws affecting unfree workers.
Enpl oyers paid no wages for unfree workers, they only had to expend a one-tine
purchase price, room and board. The preval ence of slavery and of conpul sory
| abor by 1 ndentured servants provided col onial enployers with a cheap and docile
| abor force, despite the scarcity of labor in a thinly populated country. n267

B. | ndentured Servants



Many cane to America as a result of the contractual system of indenture,
wher eby passage to America was paid in return for the agreement to work for a
speci fied period of years. n268 As many as half of the total nunber of white
immgrants to the Anerican col onies nay have conme over as in- [*72] dentured

servants. n269 I ndentured servants were the principal |abor supply for the
colonies until they were superseded by slaves in the eighteenth century. n270
This systemessentially treated worki ng people as commopdities - able to be
bought, transported, assigned, |eased, and re-sold. n271

I ndentured servants were generally beyond the scope of the poor |aws and
left to care for thensel ves. n272 But the indenture systeminpacted the
col oni al working poor. Indenture was set up to facilitate the nmovenent of
workers from Europe to Anerica and was based on the English systemof service in
husbandry. n273 A major difference between the American and British system was
that the American contract of indenture could be sold by the naster at any tine.
n274 The practice of indenture was generally harsher in the colonies than in
Engl and because beatings and whi ppi ngs were al | owed. n275

An exanpl e of the pervasiveness of indenture is provided by Virginia, where
in the md 1600s the nunber of residents who started out as indentured servants
ran as high as 75% n276 I n Phil adel phia, 1838 indentured servants arrived in
1709 al one. n277

I ndentured servants were of two kinds: those who voluntarily contracted for
servitude in return for passage to Anerica or sone other nonetary reward, and
t hose who were sentenced to involuntarily indentured servant status as
puni shnent for crines.

1. Voluntary Indenture

Redenptioners, often called "free-willers,"” were white imigrants who, in
return for their passage to America, bound thensel ves as servants for a varying
peri od of years. n278 Once the redenptioner arrived in Anerica, [*73]
traders in servants purchased the indentures fromthe ship masters and then
drove the redenptioner inland to a market where they were sold. n279

On April 28, 1772 the brig Patty arrived in Philadel phia with indentured
servants for sale. Two days later a notice appeared in the Pennsylvania Gazette
advertising the sale of about "100 servants & redenptioners, nmen, women, boys,
and girls ... whose tines are to be disposed of by the master." n280

Fami | i es were broken up as husbands and wi ves were sold to different masters,

and children were separated fromtheir parents. n281 Once purchased, the

i ndentures were able to be re-sold or assigned to others. n282 As Professor

Morris notes "The evils of the [indenture] systemconstituted one of the najor
scandal s of the colonial period.” n283

In 1620, the Virginia Conpany sent to its Anmerican col ony "one hundred
servants to be di sposed anpongst the old Planters."” The Conpany paid for the cost
of passage and the servants were distributed to planters once they rei nbursed

the cost of passage to the conpany. n284

The main reason for the novenment of servants into Anerican col onies was the
profit to be made in their transportation and sale. n285 There was wi despread
fraud in the recruitnment of people who were sent over to Anerica. n286

Transportation to America was often in overcrowded and unsanitary vessels.
n287

The presence of indentured servants varied by region, with fewer in the New
Engl and col oni es where farnms were snaller, and in the South where slavery was

preval ent. n288 Curiously, the indentured servant system "fl ourished npst
vi gorously and lingered | ongest in Pennsylvania, where it did not disappear
until the nineteenth century was well advanced." n289 It was estimated that in

the early period of the settlenent of Pennsylvania 60,000 white servants had
been inported into the province in a twenty-year pe- [*74] riod. n290 A 1700
Pennsyl vani a act prohibited servants fromquitting their naster's service



wi t hout permission. The penalty for infractions was five additional days of
service for every one nissed, plus danages. n291 The same act prohibited
assigning servants to others w thout approval of the justices of the peace, and
gave a statutory reward for recovering runaway servants. The act additionally
prohibited trading with servants without their nmaster's perm ssion, under pain
of fine if the servant is white and whipping if the servant was bl ack. n292

Col oni al statutes enforced the contracts of indentured servitude and
provided rewards for the return of runaway servants. n293 The contracts were
usual ly for a period of two to seven years. n294 | ndentured servants were not
allowed to marry, have children, or carry on a trade without their naster's
consent; the punishment for a violation was to | engthen the termof servitude
n295

2. Involuntary Indenture
a. British Convict Labor

The main involuntary indentures were the thousands of people shipped to Anerica

by the English as puni shment. n296 "During the eighteenth century,
transportation becane Great Britain's forenost crimnal punishnment.... In sone
jurisdictions over half of all convicted criminals drew sentences of
transportation.” n297 Nunerous acts of Parlianent punished crines by
transportation to the col onies. n298 Crim nals, beggars, vagrants, [*75]
undesi rabl e sol diers, and poor children were shipped to Anerica. n299 Most

were transported to Maryland and Virginia where they were sold as servants.
n300

Wil e the nunber of British convicts shipped to Arerica is hard to detern ne
precisely, it is estimated to be in the range of 50,000 - nearly a quarter of

the British immMgrants to colonial Anerican in the eighteenth century. n301
Most of these convicts were young nen with mninal |abor skills. n302

Sone have clained that one of the main notives of English col onization of
America was the deportation of undesirabl es. n303 The col oni sts vigorously
objected to this practice to little effect. n304 Many col oni es passed | aws
outl awi ng the inportation of convicts n305 or forced those who transported in
convicts to post bonds. n306 However, the transportation and sale of convicts

was |lucrative, and those profiting fromthe business were able to persuade
English authorities that the col onies overstepped their authority in their

attenpts to outlaw the inmportation of convicts. n307 Until the revol ution,
Eng- [*76] land, to the sharp displeasure of the colonies, continued to
sentence English crimnals to indentured servitude in the col onies. n308

b. Colonial Debtors and Prisoners

Anot her source of involuntary |abor in the col onies was the binding out of
persons convicted of crimes. n309 A 1645 Plynouth | aw provi ded for double
restitution as punishnment for stealing; such restitution could be nade either by
paynment or by servitude. n310 Servants al ready subject to indenture had their
termof indenture |engthened for crimnal convictions. n311

Defaul ting debtors were of little use to a |abor-poor country if inprisoned.
Consequently, laws allowed judgnment debtors to be forced into | abor for the
creditor or, at the creditor's option, sold at bid. n312 The Pennsyl vani a
| egi sl ature declared that this debtor servitude was notivated by conpassion

VWhereas, in compassion to such unhappy persons, as, by |osses and ot her

m sfortunes, have been rendered i ncapable to pay their debts, it is provided by
an act of assenbly of this government, that if any person be inprisoned for
debt, or fines, wthin this province, and have no sufficient estate to satisfy
the sane, the debtor shall nake satisfaction by servitude, according to judgnent
of the court .... n313



Scandal ously, there are even instances of the children of debtors being sold
into service to satisfy the debts of their parents:

If any one contracts debts, and does not or cannot pay them at the appointed
time, the best that he has, is taken away fromhim but if he has nothing, or
not enough, he nust go imediately to prison and remain there till some one
vouches for him or till he is sold. This is done whether he has children or

not. But if he wishes to be released and has children, such a one is frequently
conpelled to sell a child. If such a debtor owes only five pounds, or thirty
florins, he must serve it for year or longer, and so in proportion to his debt,
but if a child of eight, ten, or twelve years of age is given for it, said child
nust serve until twenty-one years old. n314 [*77]

C. Slavery

As the majority opinion of Dred Scott v. Sanford stated: "At the time of the
Decl arati on of Independence, and when the Constitution of the United States was
framed and adopted ... [blacks] had no rights which the white man was bound to
respect.” n315 Sl avery harmed every person and institution it touched. There
are few nore glaring exanples of the disparity between |aw and justice than the
extensive | aws set up by authorities in colonial England, Spain, and France to
aut hori ze and regul ate the ensl avenment of fell ow humans. n316 The entire | egal
apparatus was used to establish and enforce the enslavenent of bl acks. n317
This included the poor laws. Wiile treatnent of slavery is beyond the scope of
this Article, slavery and its interrelation with the poor laws will be briefly
revi ened. n318

If the evil systemof indenture or tenporary slavery was "one of the ngjor
scandal s of the colonial period," n319 the system of permanent enslavenent was
exponentially worse. The entire catal ogue of horrors involving the sale of
humans as comodities is present in the colonial institution of slavery - sale
and re-sale of adults and children, breaking up of famlies, and physical and
sexual abuse. n320

Early on, white servitude or indenture was the principal source of |abor in
the southern British colonies before replacenent by slavery. Slaves were
initially inported to performlargely unskilled agricultural work, while white

i ndentured servants perforned the nore skilled trades and crafts. n321 [*78]
Gradual 'y, slaves took over the jobs in the skilled trades and crafts, and the
mast ers ceased inporting white indentures all together. n322 Wile the first

blacks in Virginia cane as i ndentured servants, by 1661 slavery was
institutionalized in Virginia. By the 1700s, slaves were the base of the
Virginia | abor force. n323

As far as slavery and colonial poor laws, there is little to report, for
sl aves were excluded fromthe scope of the poor |aws altogether. Slaves were
consi dered the property of their nasters and, as such, prohibited fromreceiving
ai d under nost | aws. n324 Sl aves were generally left to care for thensel ves.
n325

The intersection of slavery and poverty created sone ironic results. For
exanple in CGeorgia, authorities inposed inportation duties on incomng slaves
and used the funds to assist white poor people. n326 Sone | aws ordered
sl aveowners to provide their slaves with adequate food and care, and were fined
up to twenty pounds for breaches - with the fine going to benefit poor whites
within the jurisdiction. n327

D. Apprenticeship of Children

Li ke i ndenture, apprenticeship of children was voluntary for sone and
i nvol untary for others. n328 Al though there were consi derabl e variations,
children who were voluntarily apprenticed by their parents were usually



contracted out until the age of twenty-one for boys, or sixteen for girls.

n329 The children received no wages, but did receive room board, and training.
n330 Children were not free to | eave their masters, and the nasters were given
authority to puni sh apprentices. n331 Many children, however, were appren-
[*79] ticed out by town authorities in order to avoid the cost of providing
assistance to their famlies. n332

X. Col oni al Poor Laws and Native Anericans

When Europeans arrived in Anerica they found Native Anericans already there,

peopl e whom Col unbus terned | ndi ans. n333 The conquering nations reacted to
the presence of these Native Anericans in slightly different ways, but with
ultimately the same result - alnbst conplete narginalization. n334

Needl ess to say, there was little social welfare for native Americans during the
colonial period - or later on, for that matter; nost of those who survived were
forced onto the nation's worst |ands where, out of sight, they were either

i gnored despite their poor plight, or placed on federal reservations

adm ni stered by corrupt and uncaring officials. n335
In addition to mlitary force, the European nations used |aws, contracts, and
treaties to obtain their goals. n336 This conquest, like all others, was
justified and sustained by a sense of religious and cultural superiority. n337
[*80]

The English were primarily interested in devel opnent of agriculture. They
began a process of occupying land for farm ng by ignoring native title. n338

The French, less interested in agriculture than in the trade of fur, worked nore
with the Native Anericans, occasionally seeking joint occupation and
cooperation, hoping to use themas allies where possible. n339 New Spain, on

t he ot her hand, never wavered in its push for conquest. n340

There was little relief for Native Anericans during the colonial period.
n341 Col onial |aws that addressed concerns about the |Indians were usu- [*81]
ally regul ations of, rather than regulations for, them n342 I ndians, like
sl aves and free people of color, were ultimtely outside the application of poor
laws. If they were i n need, Indians needed to find help anong their own.

Xl . Recent Devel opnents

In many ways, the welfare reforms of 1996 reflect a resurgence of several of
t he fundanental thenes of colonial poor |aw. The new | aws pronote | oca
responsibility for poor relief, pronote three-generation famly responsibility,
and pl ace increased restrictions on "strangers," or aliens.

The latest reformof welfare is the Personal Responsibility and Wrk
Opportunity Reconciliation Act. n343 The new | aw makes the col oni al edict
"work or starve" again a reality for the non-elderly, non-disabled poor of the
United States. Wirk or community service is required in return for welfare or
food stanmp benefits. n344 The | atest welfare reformspecifically elim- [*82]
nates the concept of any national entitlenent. n345 It noves the | ocus of poor
law away fromthe federal government back to the states and | ocal conmuniti es.
n346 Three-generation famly responsibility is also revived. n347

Current reformlaws al so have strong echoes of colonial settlenent |aws.
First, there are reduced benefits allowed for poor people who originally resided

in |ower-benefit states. n348 Second, there is an elimnation of [*83]
benefits for illegal aliens and non-resident aliens. n349 Third, there is
increased liability for poor relief inposed upon those who bring aliens into the
country. n350 I n many ways, contenporary welfare laws in Anerica are reverting

back to the tenets of col onial poor |aws.
Concl usi on



Col oni al poor |aws were distinguished by principles both of conpassion and
control . n351 The economi c and soci al needs of the poor were bal anced, nostly
i nequitably, with the needs of society as a whole. For the inpoverished nei ghbor
who was sick or unable to work, the col onies provided food and shelter. However,
for those who would not work or those from outside the |ocal commnity, there
was little concern and no conpassion. Gven that poverty will exist for many in
the foreseeable future, so will "poor laws." It is society's challenge and duty
to responsi bly bal ance the needs of the poor and nonpoor. W hope that history
acts as a teacher and we can learn fromour past mstakes. But I f recent
devel opnents are any indication, we have yet to |learn our |esson
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famly |l aw, see Jacobus Tenbroek, California's Dual Systemof Fanily Law Its
Oigin, Devel opnent, and Present Status, 16 Stan. L. Rev. 257, 258-91 (1964).
See also WIliam Quigley, Five Hundred Years of English Poor Laws, 30 Akron L.
Rev. 73 (1996) (sunmarizing English poor |aws).

The royal charter of many of the colonies explicitly mandated that the |aw of
the chartered col ony be consistent with the |laws of England. The col onies often
went further and adopted reception statutes, which declared that the conmon | aw
of England was to be considered the I aw of the colony. Julius Goebel, King's Law
and Local Customin Seventeenth Century New England, 31 Colum L. Rev. 416
(1931).

One comentator sees the English influence on all colonial |aws arising from
four factors: English traditions and culture, Iimtations arising fromthe royal
charters, the influence of the Separatist and Puritan creeds, and the influence
of relatively primtive society with aversion to feudalism Stefan A
Ri esenfel d, Law Maki ng and Legi sl ative Precedent in American Legal History, 33
Mnn. L. Rev. 103 (1949); see also Ford W Hall, The Conmon Law. An Account of
Its Reception in the United States, 4 Vand. L. Rev. 791, 791-97 (1951).

Ri esenfel d anal yzes the origins of the colonial public assistance efforts:

The early Anerican col onies exhibited the fascinating spectacle of young
conmuni ties springing fromthe of fshoots of a nore advanced society and thus
were the stage for an intriguing interplay of the forces of progress and
tradition. Their |aw, although showi ng inportant departures stemming from
religious beliefs and econom c needs, was essentially that of the nother
country.

Ri esenfel d, supra, at 175-76. The author's comrents on col onial poor |aw
include: "In its infancy it was essentially a replica of contenporary English



| ocal custom as practiced in the boroughs and as | aynen renmenbered them and
adapted themto new conditions." 1d. at 233.

The col onies, particularly the New Engl and col onies, patterned much of their
| ocal government on the English system of government. Id. 200-03. English town
government was the nmodel for New Engl and col onial towns and the col onies. The
Massachusetts Bay charter is a counterpart to the charters of contenporary
Engl i sh boroughs. Likew se, the w despread use of colonial codes and revisions
reflects simlar English instrunents.

nd44. Jones, supra note 3, at 153-54. The |aws of South Carolina enacted in
1712 specifically incorporate sone English statutes while acknow edging the
i ncompatibility of others to colonial circunmstances. The preanble to the statute
of incorporation sets out: "Many of the statute-laws of the kingdom of Engl and
or South Britain, by reason of the different ways of agriculture, and the
di ffering productions of the earth of this Province fromthat of England, are
al t oget her usel ess, and many others ... are otherw se very apt and good ...."
1712 S.C. Poor Act, supra note 24. The inportation of English statutes to
regul ate the poor is not surprising considering the prevailing attitude in
Engl and at the time was that "God is English." Carl Bridenbaugh, Vexed and
Troubl ed Englishnmen 13 (1968).

n45. See generally Quigley, supra note 43.
n46. Riesenfeld, supra note 3, at 213
n47. |d. at 204-05.

n48. An Act for Suppressing Vagabonds; and Di sposing of Poor Children to the
Trades, 1671-1672 Acts of Virginia, ch. 7, microforned on Colonial Laws, supra
note 11, Fiche VA 57 [hereinafter 1671 Virginia Act].

n49. See generally Daniel J. Boorstin, The Anericans: The Col oni al Experience
5-9 (1958); Johnson, supra note 2, at 83-100; Rothman, supra note 3, at 6-11
Coebel , supra note 43, at 429; Riesenfeld, supra, note 43, at 110-20.

n50. Sanuel Mencher, Poor Law to Poverty Program Econonic Security Policy in
Britain and the United States 40 (1967).

n51. Rot hman, supra note 3, at 7.
n52. 1d. at 7-8.

n53. Virginia Bernhard, Cotton Mather and the Doi ng of Good: A Puritan Gospe
of Wealth, 49 New Eng. Q 225, 24041 (1976).

n54. One of the problenms at Jamestown was that greed notivated sone to travel
to the colony. This sane desire forced the abandonnent of traditional work,
substituting a continual search for gold instead. Stephen Innes, Creating the
Commonweal t h: The Economic Cul ture of Puritan New England 78-79 (1995).

n55. Smith, supra note 1, at 265.
n56. Innes, supra note 54, at 77-78.
n57. Smith, supra note 1, at 265.

n58. Bernhard, supra note 53, at 225; see al so Robert H Bremmer, Anerican
[l ant hropy 12-14 (2nd ed. 1988).

n59. Bremmer, supra note 58, at 14 (quoting Cotton Mather).

n60. Mencher, supra note 50, at 44 (quoting Cotton Mather). Mather's
adnoni ti ons were not al ways so negative, and he apparently assisted many poor
people directly. See Elizabeth Wsner, The Puritan Background of the New Engl and
Poor Laws, 19 Soc. Serv. Rev. 381, 382 (1945); see also Bernhard, supra note 53,
at 225.

n6l. Bremmer, supra note 58, at 7-9. This Puritan norality and the col oni al
nmercantilist |abor policies conmbined to create an "extrenely repressive"
col oni al poor |aw policy. Mencher, supra note 50, at 44. Reverend Thomas Hooker

Phi



di smissed the idea that the poor should be assisted fromthe funds that
supported the ministry. "Neither rule nor reason |leads us or allows us to
relieve the poor by all our good things." Id. at 43.

n62. Innes, supra note 54, at 69-78; see also Wsner, supra note 60, at 382.

n63. Bremmer, supra note 58, at 23. At this tine, social welfare was a
partnership. Private philanthropy conpl enented public aid; both were part of the
Ameri can response to poverty. Trattner, supra note 15, at 37.

n64. Bremmer, supra note 58, at 25.
n65. One comment at or not es:

The not her country had no interest in developing a spirit of socia
responsibility in the col onies. The col oni es were | ooked upon as a source of
econom ¢ advant age, and the conpani es who hel ped finance the col oni es were
interested only in quick profit. When royal favorites were granted | arge
personal hol di ngs, exploitation for their own and Engl and's benefit was the
primary notive. As for the colonists thensel ves, the econony of the col ony was
identified with the interests of the permanent body of well-to-do settlers who
had no traditional concern for the nmore needy with no established roots.

Mencher, supra note 50, at 40
n66. Rot hman, supra note 3, at 12-14.
n67. Bremmer, supra note 58, at 5-6.

n68. Mencher, supra note 50, at 44. Some public officials reported that there
were no beggars and very few poor people and thus no need for colonial
responsibility. For exanple, in 1678, the adninistrator of the New York province
reported that there were no beggars and the poor were being cared for. Id. In
1690, the Governor of Connecticut wote that there was sel dom anyone wanti ng
relief. Jernegan, Laboring and Dependent C asses, supra note 3, at 196. In 1699,
t he Governor of New York said there were no beggars in his area. Mencher, supra
note 50, at 45.

n69. Mencher, supra note 50, at 44.

n70. Harold J. Bernman, Religious Freedom and the Chall enge of the Modern
State, 39 Enmory L.J. 149, 156 (1990); see al so Bridenbaugh, supra note 3, at
234-37; Nash, Poverty and Poor Relief, supra note 26.

n71l. Bremmer, supra note 58, at 9-11

n72. 1d. at 19-23; Trattner, supra note 15, at 38-39.
n73. Berman, supra note 70, at 156.

n74. Trattner, supra note 15, at 35.

n75. 1d. at 22; see also infra Part VIII (noting that settlenment |aws
"war ned" people to stay out of towns).

n76. This practice started in 1701, when the colonial treasury reinbursed
conmunities for the care of the unsettled poor w th conmuni cabl e di seases.
Trattner, supra note 15, at 23.

n77. 1 Acts and Resol ves of the Province of the Massachusetts Bay Col ony,
1692- 1693, ch. 28, microfornmed on Colonial Laws, supra note 11, Fiche MA 64
[hereinafter 1692 Massachusetts Town | nhabitants Act].

n78. Id.
n79. Riesenfeld, supra note 3, at 232.

n80. Id. at 175. Riesenfeld subdivides colonial tinmes into two historica
stages, the formative period (roughly until 1700), and the period of
consolidation (1700 to 1776); and into three general geographical sections, the
New Engl and col onies, the Mddle colonies, and the Southern colonies. Id. See



generally Morris, supra note 3; Steinfeld, supra note 3 (review ng col onia
l egi slation regul ati ng the working poor).

n8l. Riesenfeld, supra note 3, at 201
n82. ld. at 225.

n83. For an overview of the Massachusetts poor |aws, see Jones, supra note 3,
at 153-90; Charles R Lee, Public Poor Relief and the Massachusetts Conmunity,
1620- 1715, 55 New Eng. Q 564, 585 (1982).

n84. Riesenfeld, supra note 3, at 206
n85. Id. at 206-07.
n86. 1d. at 207.

n87. See Coebel, supra note 43 (sketching the founding and history of the
Pl ymout h col ony); see al so Riesenfeld, supra note 3, at 203-05 (discussing
Pl ymout h poor | aws).

n88. Riesenfeld, supra note 3, at 204.
n89. Id.

n90. Id.

n9l. Lee, supra note 83, at 55.

n92. 1692 Massachusetts Town Inhabitants Act, supra note 77; see also An Act
for the Regul ati ng of Townshi ps, Choice of Town Oficers, and Setting Forth
Their Power, Act 13, 1692 Acts and Laws of Province of Mssachusetts Bay, Cct.
Sess., nicroforned on Col onial Laws, supra note 11, Fiche MA 20-24 [hereinafter

1692 Mass. Act]. This law authorized the assessnent of all inhabitants and
residents "for the maintenance of the Mnistry, Schools, and the Poor." Id. It
aut hori zed the selectnmen or overseers in each town to "take effectual Care, that
all Children, Youth, and other Persons of able Body, living within the Town or

Preci ncts thereof (not having Estates otherwi se to maintain thensel ves) do not
live idly, or mispend their Time in Loitering ...." Id. The penalty for being
idle was to be sent to the House of Correction, whipped up to ten |ashes, and
sent to forced |abor. 1d.

n93. 1692 Mass. Act, supra note 92.
n94. 1d.
n95. 1d.

n96. Poor children were authorized to be bound as apprentices, boys until 21
and girls until 18 or narriage. Id.

n97. The town accepted responsibility for any persons who becane poor due to
sickness if they were inhabitants of the town. However, the town was only
responsible if the person had no relatives with sufficient ability to relieve
their need. 1d.

n98. The statute provided for "warning out" of people who were not
i nhabitants. If the person had not left in 14 days, the Constable was ordered to
deliver themto the town they previously inhabited. Such delivery was at the
person's own expense. |f the person had insufficient funds, the charges were
assessed agai nst the previously inhabited town. Id.

n99. Riesenfeld, supra note 3, at 225. Riesenfeld sees the basic rules of
relief and settlenment as patterned after both the New Plynouth revisions of 1685
and Article XlIIl of the New Engl and Confederation. (The Articles of
Conf ederation for the New Engl and Confederation were enacted in 1643.) 1d. at
212-13.

Rhode |sland, which was not a nmenber of the New Engl and Confederation
devel oped its |l aws independently of the other New Engl and col oni es but stayed
primarily with the legislative patterns of the English poor laws. Id. at 213.
Recal | the Code of 1647, which specifically included a reference to English poor



law when it provided: "It is agreed and ordered, by this present assenbly, that
each town shall provide carefully for the relief of the poor, to maintain the

i mpotent, and to enploy the able, and shall appoint an overseer for the sane
pur pose. " 1d.

n100. 1d. at 226-28. New Hanpshire separated fromthe Massachusetts Bay

Colony in 1679, and until then, the Massachusetts laws controlled. Id. at 214.
Connecticut's poor laws evolved along sinmilar lines as those in Massachusetts,
after Connecticut adopted Massachusetts' poor laws in its first code in 1650.
Towns were to take care of their own poor, there was a three-nonth settl enment
peri od, and poor children were bound out as apprentices. Laws of Connecti cut

Col ony 1672, microformed on Col onial Laws, supra note 11, Fiche CT 57. For nore
i nfornati on, see the discussion in Riesenfeld, supra note 3, at 209-12, 226-28.

Connecticut, though nore liberal than the theocratic New Plynouth or
ari stocratic Massachusetts Bay Col ony, was not a conplete denocracy. The state
gave the right to vote only to adnitted nen who owned thirty pounds of persona
estate and who were approved for admi ssion by a majority vote of other admitted
men. 1d. at 209. An inportant exception was the broadeni ng of col onia
responsibility for the sick without settlenent, which was al ready bei ng done in
Massachusetts, and for the insane and ot her incapacitated paupers w thout
settlenent. Riesenfeld views this as "one of the earliest recognitions in
Anmeri can public assistance legislation that all needy persons are entitled to
relief.” Id. at 227.

n101. 1d. at 229; see also Nash, Poverty and Poor Relief, supra note 26, at
3- 30.

nl102. Ri esenfeld, supra note 3, at 230-31. Until the 1700s, New Jersey had no
specific legislation for relief of the poor. Not until 1692 were overseers of
the poor first appointed. Id. at 222.

n103. Id. at 231. The province of New York had both English and Dutch
i nfluences in the devel opment of its |aws. The Dutch col ony of New Net herl ands
covered part of New York while a portion of Long Island was under New Haven and
Connecticut rule. Al changed for New York after the British conquest of 1664. A
code of new | aws was enacted known as the Duke's Laws, copied fromthe Virginia
Code of 1662, which placed |ocal responsibility on the parish. Id. at 218-20.

See Tenbroek, supra note 43, at 291-317, for an overview of the influence of
English poor laws on the devel opment of family and poor |law in New York
Pr of essor Tenbroek reviews New York because of its Inpact on the devel opnent of
California famly law. In contrast, New Amnsterdam settled in 1609 by the Dutch
set up an ecclesiastical systemof relief. Trattner, supra note 15, at 18.
However, once taken over by the English in 1664, its rules were transforned into
the English system In 1661, the colony of New York adopted its first real poor
law. "It required every village to make collections for the poor and permtted
t he Deacons of New Ansterdamto give relief to non-residents only if they
brought certificates fromtheir hone villages which stated that they had no
funds to support them" Riesenfeld, supra note 3, at 219. In 1683, the col ony
passed a new poor |aw and vagrancy act, which required every county, city, and
town to support their poor by a |levying of assessnments. Id. at 220.

nl104. Borrow ng heavily from Pennsyl vania's poor |aws, Del aware enacted its
first poor law in 1741. Riesenfeld, supra note 3, at 230.

n105. Id. at 222.

n106. Id. (alterations in original).
n107. Id. at 229.

n108. Id.

n109. Id.

n110. Id. at 230.

n1l1ll. Id. at 214-15.



n112. Id. at 215.
n113. Id.

nll4. Elizabeth Wsner, Social Welfare in the South From Colonial Tines to
World War |, 11-22 (1970).

n115. James W Ely, Jr. & David J. Bodenhamer, Regionalism and Anerican Lega
Hi story: The Southern Experience, 39 Vand. L. Rev. 539, 555-58 (1986). These
aut hors see the Sout hern experience characterized by localism "outrelief," and
t he apprenticeshi p of orphans as opposed to the Northern poor |aw adm nistration
whi ch | eaned toward institutional and bureaucratic systens.

nl116. Rothnman, supra note 3, at 32-35 (describing Virginia' s colonial poor
| aws and practice); Jernegan, Colonial Virginia, supra note 17, at 175-88. There
were few popul ated towns, only one of which, Janestown, was enpowered to pass
by-laws. Only counties could pass local legislation. 1 Henings, supra note 19,
at 441; R esenfeld, supra note 3, at 215.

nll7. 1 Henings, supra note 19, at 433; Jernegan, Colonial Virginia, supra
note 17, at 178. Counties were discontinued, and regions were divided into
pari shes. The parish, through its governing body, the vestry, was responsible
for adm nistering the poor laws. 2 Henings, supra note 19, at 25. The church
war dens were to present cases of the needy to the vestry. 1 id. at 433.

nl118. 2 Henings, supra note 19, at 298 (discussing incorporation of English
poor |aws on vagrancy); Riesenfeld, supra note 3, at 216-17.

n119. Ri esenfeld, supra note 3, at 216.
n120. Id. at 216-17.

nl21. Id. at 217.

nl22. Id. at 231

n123. Alan D. Watson, Public Poor Relief in Colonial North Carolina, 54 N C.
Hi st. Rev. 347 (1977).

nl24. 3 Andrews, supra note 7, at 182.

n125. Riesenfeld, supra note 3, at 218.
n126. Id.

nl27. See 1712 S.C. Poor Act, supra note 24.
n128. Id. 1-3.

n129. Id. 4. Section 12 nmade ship nasters responsible for paying for the care
of the sick and lame they brought into the province. I|d.

n130. Id. 7.
n131. Id. 8.

n132. An Act for the Relief of the Poor Wthin the Several Counties Therein
Mentioned, Acts of 1768, ch. 29, Province Laws of Maryl and, May Sess.
m crof ormed on Col onial Laws, supra note 11, Fiche MD (unpagi nated) [hereinafter
1768 Maryl and Poor Act].

nl133. Riesenfeld, supra note 3, at 217. Parishes becane units of |oca
governnment after the dispossession of Catholics in 1692. Id. at 215.

n134. "Wiereas the necessity, nunmber and continual increase of the poor
within this province, is very great, and exceedingly burdensome, which night be
greatly |l essened by a due regul ation and enpl oynent of them" See 1768 Maryl and
Poor Act, supra note 132.

n135. Id. 2, 4-6.

nl136. The poor were to go into the al nshouse, while the vagrants, beggars,
and vagabonds were to be | odged in the workhouse. Id. 78.



n1l37. Id. 16.
n138. Id. 11-15.

n139. Legal settlenent was achi eved by being born in the county, having
worked in the county for one year, or having worked as an apprentice or
i ndentured servant for one year. Id. 18-19.

n140. Id. 20.
n1l41. Id. 3.

n142. Professor Riesenfeld acknow edges that, neasured by the standards of
nodern wel fare adm ni stration, the colonial poor |aw systemis crude and
i nadequate. Riesenfeld, supra note 3, at 233. "But it is still of interest, not
only as an inportant mlepost on the road of progress, but as an irrefutable
proof of the fact that society's concern for its |less fortunate nmenbers is one
of the cornerstones of the American denocratic tradition." I1d. Colonial public
assistance to the needy becane a fundanental conponent of the American fabric of
government. I1d. at 175.

n143. See generally Quigley, supra note 43.

nl44. Trattner, supra note 15, at 23-24; see Morris, supra note 3, at 4-6,
(di scussing colonial |aws of conpul sory |abor for the unenployed). The col oni es
puni shed idl eness by whippings, fines, forced |abor, or commtment to the
wor khouse. Limted resources and | abor shortages, reinforced by Calvinist ideas
about the virtues of hard work and the sins of idleness, left the col onies
little sympathy for the abl e-bodi ed poor. Abranovitz, supra note 3, at 77.

Benjami n Franklin criticized the poor laws for giving encouragenent to
i dl eness:

To relieve the m sfortunes of our fellow creatures is concurring with the deity;
it is godlike; but, if we provide arrangenent for |aziness, and support for
folly, may we not be found fighting against the order of God and nature, which
per haps has appoi nted want and m sery as the proper punishnments for, and
cautions against, as well as natural consequences of, idleness and extravagance?

Howel I V. WIlIliams, Benjam n Franklin and the Poor Laws, 18 Soc. Serv. Rev. 77,
78 (1944). The Virginia Assenbly in 1619 ordered the slothful over to conpul sory
| abor. Trattner, supra note 15, at 23. The Massachusetts Bay Col ony outl| awed

i dl eness in 1633. Riesenfeld, supra note 3, at 206. Plynouth Col ony nade
idleness a crinme in 1639. Mrris, supra note 3, at 5.

nl45. Cal eb Foote, Vagrancy-Type Law and Its Administration, 104 U Pa. L.
Rev. 603 (1956). In 1956, the status of being a vagrant was still punishable in
all 50 states. 1d. at 609

Vagrancy laws interacted with the [aws of settlenment, which often targeted
vagrants for expulsion. See infra Part VIII (discussing treatnment of strangers).

nl146. The divi sion separating the poor into "neighbor" and "stranger"
categories is done through the laws of settlenment. Mchael Katz, The Undeserving
Poor: From War on Poverty to the War on Welfare 11-12 (1989).

nl147. Act for Punishnent of Wandering Beggars, 1388, 12 Rich. 2, ch. 7
(Eng.), directed "the beggars inpotent to serve" to abide in the towns where
they were then living or nove back to the town where they were born.

n148. Act Agai nst Vagabonds and Beggars, 1495, 11 Hen. 7, ch. 2 (Eng.).

n149. Act for Moderating the Provisions of 7 Rich. 2, ch. 5, 1504, 19 Hen. 7,
ch. 12 (Eng.).

nl150. Smith, supra note 1, at 265.
nl51. Ri esenfeld, supra note 3, at 213.
nl52. Id. at 218.



n153. Id. at 216.
nl54. \Watson, supra note 123, at 358.
n155. See generally Gerald N. Grob, The Mad Anpong Us: A History of the Care

of America's Mentally Il 1-21 (1994) (sunmarizing treatment of the mentally il
in colonial Anerica); Rothman, supra note 3; Deutsch, supra note 3, at 606-07
(comprehensi vely discussing treatment for nental illness).

The treatnent of the elderly who were incapable of caring for thenselves is
woven with the devel opment of treatment of the nentally ill. See John J. Regan
Protective Services for the Elderly: Conmitnent, Guardi anship, and Alternatives,
13 Wn & Mary L. Rev. 569, 570-73 (1972).

n156. Rot hman, supra note 3, at 4.

nl157. This procedure dates back to Ciceroni an Ronme. Deutsch, supra note 3, at
606- 07.

n158. Trattner, supra note 15, at 26; see also Riesenfeld, supra note 3, at
208.

n159. Riesenfeld, supra note 3, at 225-26.
n160. Id.

nl61l. Deutsch, supra note 3, at 614-15.
nl62. Id. at 607-11

n163. "Indian stragglers and crazy persons were in the early days often
driven fromtown." Id. at 612 (quoting Francis S. Drake, Town of Roxbury,
Massachusetts 383 (1878)); see al so Deutsch, supra note 3, at 622.

nl64. Deutsch, supra note 3, at 622.
nl65. See 1727 Connecticut Act, supra note 23.

nl66. This institution was built in 1736 and bore the title of "Poor-House,
Wor k- House, and House of Correction of New York City." The nmentally ill were
i mprisoned along with all other socially and economcally unfit persons.
Li kewi se, in Connecticut, an act passed in 1727 ordered confinenent of idlers,
beggars, drunkards, brawl ers, and "persons under distraction." Deutsch, supra
note 3, at 618.

nl67. Id. Sone of the inpetus for these efforts were reports that "the antics
and outcries of the nentally ill were naking |life unbearable” for the others
confined therein. Id. at 619-20.

n168. lId. at 622. But see Gerald N. Gob, Mental Institutions in America:
Social Policy to 1875, at 12 (1973) (arguing that the treatnent of the nmentally
ill was little worse than that of other dependent groups in the colonia
peri od).

n169. Abranovitz, supra note 3, at 76-77.

nl170. Samuel Cooper, A Sernon Preached in Boston, New England, Before the
Society for Encouraging Industry, at 23 (1753), quoted in Nash, Race, Cass, and
Politics, supra note 3, at 140.

nl71. Abranovitz, supra note 3, at 86-87. The practice of "binding out"
wi dows into service is noted in Morris, supra note 3, at 15.

nl72. See An Act for the Relief of the Poor, 1770-1771 Acts of the Cenera
Assenbly of Pennsylvania, ch. 625, 29, mcroforned on Col onial Laws, supra note
11, Fiche PA 344 [hereinafter 1770-71 Pennsylvania Poor Relief Act].

nl173. Quigley, supra note 43.
nl74. Morris, supra note 3, at 384-85.

nl75. For nore exanpl es of other colonial |aws on apprenticeship, see id. For
an exanpl e of apprenticeship |laws, see Province of the Massachusetts Bay



Resol ves, Orders, Votes, etc., Aug. Sess. (1704), microformed on Col onial Laws,
supra note 11, Fiche MA 538.

nl76. Morris, supra note 3, at 385, 386-89.

nl77. For an overview of Virginia poor |aws and exanples of the binding out
of poor children, see Jernegan, Laboring and Dependent C asses, supra note 3, at
175-88.

nl78. Morris, supra note 3, at 385. Virginia asked for children who were at
| east twelve years old and who were to be apprenticed until age 21 for boys and
age 18 or marriage for girls. Galenson, supra note 3, at 11-12.

nl79. 1 Henings, supra note 19, at 336; Jernegan, Laboring and Dependent
Cl asses, supra note 3, at 179; Riesenfeld, supra note 3, at 216-17.

n180. 2 Heni ngs, supra note 19, at 267.
nl81. See 1671 Virginia Act, supra note 48.
nl182. Riesenfeld, supra note 3, at 217.
nl83. See 1712 S.C. Poor Act, supra note 24.

nl84. Acts and Laws of His Majesty's Col ony of Rhode Island, 1740,
m crof ormed on Col oni al Laws, supra note 11, Fiche R 236

n185. 1770-71 Pennsyl vani a Poor Relief Act, supra note 172, 8.

n186. Jernegan, Colonial Virginia, supra note 17, at 11. This systeminvol ved
either total support for the persons unable to work or partial support for those
who were expected to raise sone of their own living expenses. One exanple in the
literature is of a widow, Elizabeth Faul kner, who over a period of 20 years
lived in three different househol ds and cost the parish 20,000 pounds of
tobacco. Id. at 13; see also Jones, supra note 3, at 158-60.

For exanpl e, a Pennsylvania act authorized overseers of the poor to contract
wi th any person for board, |odging, and enpl oyment of the poor. The fruits of
the work of the poor were to be applied to offset their cost of |odging. Refusa
to work was grounds for expulsion fromthe | odgi ng house and deni al of al
relief. See 1770-71 Pennsylvania Poor Relief Act, supra note 172, 5; see also
Ceof frey Quest, The Boarding of the Dependent Poor in Col onial Anerica, 63 Soc.
Serv. Rev. 92-112 (1989).

nl187. 177071 Pennsyl vani a Poor Relief Act, supra note 172, 29.
n188. Joel F. Handler, The Poverty of Wl fare Reform 12 (1995).
nl189. Jones, supra note 3, at 167-71

n190. See An Additional Act to the Acts for the Better Relief of the Poor of
This Province, Act 894, Acts of South Carolina (1758), mcroformed on Col onia
Laws, supra note 11, Fiche SC 244-45 (acknow edgi ng the problem and raising the
fine for refusals to ten pounds).

n191. Workhouses began to appear in Arerica at the end of the seventeenth and
early eighteenth century. Mrris, supra note 3, at 11-12; Nash, Race, dass, and
Politics, supra note 3, at 181; Jones, supra note 3, at 164-67.

n192. See 1768 Maryl and Poor Act, supra note 132, 7-8.
n193. Jones, supra note 3, at 166.

n194. Rot hman, supra note 3, at 25-29. Indeed, Rothman concludes that "only a
handf ul of towns maintained an al nshouse, and they used it as a last resort, for
very special cases; workhouses were even less comon in the colonies.” Id. at
30- 31.

n195. Pl ymouth Col ony Records (1658), mcroformed on Colonial Laws, supra
note 11, Fiche PL 120.



nl96. Trattner, supra note 15, at 24. The first admission to the Boston
al nshouse occurred in 1664. Riesenfeld, supra note 3, at 208.

n197. See 1727 Connecticut Act, supra note 23. The law said the local prison
could be used until the new institutions were constructed. In addition to the
categories listed in the title, the law applied to jugglers, pal mreaders,
fortune tellers, pipers, fiddlers, runaways, stubborn children or servants,
drunkards, nightwal kers, pilferers, brawl ers, or people who did not provide for
t hensel ves or their famly. 1d.

n198. Id.
n199. Id.
n200. Id.
n201. Id.

n202. Acts of the General Assenbly of Pennsylvania, 1705, ch. 151
m crof ormed on Col oni al Laws, supra note 11, Fiche PA 56 [hereinafter 1705
Pennsyl vani a Act].

n203. See 1727 Connecticut Act, supra note 23.
n204. Riesenfeld, supra note 3, at 223.
n205. Nash, Race, Cass, and Politics, supra note 3, at 122-23.

n206. Stigna has al ways been used to identify those whom "decent" society
must shun. For a discussion of stigma and badgi ng, see David P. Tedhans, The
Rei ncarnation of "JimCrow': A Thirteenth Amendnent Analysis of Col orado's
Amendnent 2, 4 Tenp. Pol. & Cv. Rts. L. Rev. 133, 151 (1994). Attitudes
concerni ng poor relief devel oped under the phil osophy that pauperismwas a sign
of laziness; therefore, paupers deserved to be stignmatized and degraded. Lucy
Komi sar, Down and Qut in the USA: A Hi story of Public Welfare 17 (1977).

n207. In 1697, Parliament passed a law entitled An Act for Supplying Some
Defects in the Law for the Relief of the Poor of this Kingdom In order to nake
sure that relief "may not be m sapplied and consunmed by the idle, sturdy, and
di sorderly beggars,"” all people who received poor relief, adults and children
were required to wear the letter Pin red or blue cloth on the right shoul der of
their outernopst garnent. Refusal to wear the badge resulted in the reduction or
elimnation of relief, or inmprisonment at hard | abor for up to twenty-one days.
Gving relief to poor people who were not wearing the badges was puni shed by a

fine of twenty shillings. Riesenfeld, supra note 3, at 229.
n208. Id.
n209. Id.

n210. Morris, supra note 3, at 16.
n211. See 1768 Maryl and Poor Act, supra note 132.

n212. Ross Cranston, Legal Foundations of the Wl fare State 34-39 (1985).
Cranston noted that it was not until the nineteenth century when a body of
opi nion energed that:

argued that poverty was caused not only by personal weaknesses, but al so by

ot her factors such as accident (which m ght cause unenpl oyment of a bread-

Wi nner), old age (associated with the | oss of a capacity to earn) and economc
recession (over which the individual had no control). Public policy gradually
recogni zed this approach with measures such as workers' compensation, ol d-age
pensi ons, national insurance, and state expenditures to generate enpl oynent.

Id. at 35.

n213. See Quigley, supra note 43; see also Rothnman, supra note 3, at 20-25;
Ri esenfel d, supra note 3, at 181-98 (discussing the [ aws of individua
col oni es).



n214. Note, Depression Mgrants and the States, 53 Harv. L. Rev. 1031 (1940)
(remarking that 38 states required a residence of one year without seeking
relief in order to gain | egal settlenent); see also Stephen Loffredo, "If You
Ain't Got the Do, Re, M": The Conmerce C ause and State Residence Restrictions
on Wlfare, 11 Yale L. & Pol'y Rev. 127 (1993) (discussing contenporary barriers
to the settlenment of the poor).

n215. Mencher, supra note 50, at 40-41. According to Jones, the English
settlers of Massachusetts used the settlement |laws to attenpt to prevent not
only the influx of poor people but also to prevent the influx of those who did
not agree with Puritan ideals. Jones, supra note 3, at 172.

n216. The concept of such classification is found in Katz, supra note 146, at
11-12.

n217. Jones, supra note 3, at 171-76.

n218. The settlement [aws did not specify howto identify poor people.
Therefore, the | ocal es evolved their own systens of identifying the poor and
potentially poor. If the new arrivals were either unenpl oyed, unenpl oyabl e,
sick, with young children, or appeared to be idle, they were warned out. Jones,
supra note 3, at 181; see also Edith Abbott, 1 Public Assistance: American
Principles and Policies 150-55 (1940).

Davi d Rot hman summari zes Del aware's fairly typical settlenent laws: "It did
not matter whether the stranger was a vagrant - able but unwilling to work - or
was poor and disabled - willing but unable to find or performwork. Al were

either to post security or quickly |eave the county under the penalty of daily
whi ppi ngs until they did so." Rothnman, supra note 3, at 24.

n219. Jones, supra note 3, at 176-88.
n220. See supra Part VII (discussing houses of correction and workhouses).

n221. See Trattner, supra note 15, at 20; Jones, Strolling Poor, supra note
35, at 28-49.

n222. Riesenfeld, supra note 3, at 206.
n223. I1d. at 207.

n224. 1d. This was already the rule in Plynouth. The Articles of
Conf ederati on for the New Engl and Confederation, originally enacted in 1643,
were anmended in 1672 to incorporate a three-nonth settlenent rule for all of the
colonies in the confederati on. The unenpl oyed who arrived in these col onies were
transported back to the colony where they originated. 1d. at 213.

n225. 1692 Massachusetts Town | nhabitants Act, supra note 77.
n226. |d.

n227. Nash, Race, Class, and Politics, supra note 3, at 185. Nash reports
that an average of 25 people per year were warned out of Boston from 1721 to
1742. About 65 people a year were warned out from 1745 to 1752. In the decade
before the revol ution, approxi mately 450 peopl e per year were denied poor
relief. Id.

n228. Ri esenfeld, supra note 3, at 226. The 1767 rule transferred the burden
in settlement. Now i nstead of towns having to warn people out, the transients
t hensel ves had the obligation of securing their residency by asking for
resi dency status directly. Jones, supra note 3, at 186.

n229. See 1692 Massachusetts Town I nhabitants Act, supra note 77.
n230. Id.

n231. Id.

n232. Id.

n233. Bridenbaugh, supra note 3, at 231



n234. See 1705 Pennsylvani a Act, supra note 202, ch. 625, 17-28.
n235. |d.

n236. A 1670 statute of the colony prohibited anyone fromtaki ng up residence
until they were approved by the selectrmen of the town. Mencher, supra note 50,
at 41. Plymouth col ony defined residents as those who stayed in their conmmunity
for three nonths without being asked to | eave: "That every person that |ives and
is quietly settled in any townshi p and not excepted agai nst within the conpass
of three nonths after his comng, in this case shall be reputed an inhabitant of
that place." Riesenfeld, supra note 3, at 204.

There is also a 1638 |legislative reference in New Plynouth requiring that
masters of vessels who brought passengers into any plantati on needed officia
perm ssion or else would be required to carry them back and furnish their
support in the neantine. |d.

n237. Rhode Island, even though instituted as a haven for the oppressed,
aut hori zed town councils to expel nonresident vagrants and indigents and to set
up a process to accept or reject bonds from strangers; nonconpliance was grounds
for fines and whi pping. Trattner, supra note 15, at 21; Riesenfeld, supra note
3, at 213-14.

In 1702, it was grounds for punishment to entertain strangers for nore than a
week. The puni shnent was a five pound fine and/or if the persons entertained
"shall cone to poverty" the person entertaining the inmpoverished person shall be
hel d responsible for relief. An Act for Preventing the Inhabitants of this
Col ony from Harbouring & Conceal i ng Vagrant Persons, Runaways & Deserters from
His Majesty's Service, Act of 1702, Acts and Laws of H's Majesty's Col ony of
Rhode | sl and, 1636-1705, mnicroformed on Colonial Laws, supra note 11, Fiche R
51.

The 1748 Rhode |sland settlenent act is an exanple of how these | aws worked.
An Act Directing the Method of Gaining a Legal Settlenent in Any Town in the
Col ony, and For Rempval of Poor Persons from Their Illegal, to Their Legal Pl ace
of Settlenent, Acts of 1748 of the English Col ony of Rhode Island, June Sess.,
m crof orned on Col oni al Laws, supra note 11, Fiche R 14-16.

The law required new arrivals to give public witten notice to the town
council of their intent to settle within one nmonth of their arrival. If the
persons who gave witten notice were not warned out by the council within one
year, or purchased a freehold valued at thirty pounds or nore, they were
determ ned to have attained | egal settlenment and coul d stay. However, if
guestions arose about the |legal settlenent of a resident receiving poor relief,
or even a resident who was thought "likely to become chargeable to the town,"
| ocal officials were to report the person to the town council. The council was
aut horized to hold a hearing to deci de whether the person was legally settled in
the town. If not, they were to be renoved by the Constable to the | ast place
where they had legally settled (often the place where they were born). Disputes
arising between the expelling town and the town to which the person was bei ng
expel l ed were resolved in accordance with the appeal rights set out in the
statute. Appeals between towns in the sane county were to be decided in the next
general session of the justices of the peace. Appeals between towns in different
counties were decided by the superior courts. Losers paid full costs of court,
the costs of renpval of the poor persons, and rei nbursement to the other town of
the costs of supporting the poor persons. Id. at 15-16.

n238. In 1642, the Director-General of the Dutch Col ony of New York
prohi bited serving a single neal or giving a single night's lodging to strangers
wi thout his approval. David M Schneider, The Hi story of Public Welfare in New
York State 23 (1938); Mencher, supra note 50, at 46.

In 1683, the colony of New York passed a poor |aw and vagrancy act. Newconers
wi t hout neans were not to be adnmitted unless they could show they had the
ability to support thenselves by manual |abor or could provide security agai nst
future clains for relief. Schneider, supra, 121-31; Riesenfeld, supra note 3, at
220.



n239. Ri esenfeld, supra note 3, at 216.

n240. See 1712 S.C. Poor Act, supra note 24. Ship masters were responsible
for the sick and the lane they brought into the province. Id.

n241. 4 Henings, supra note 19, at 208; Ri esenfeld, supra note 3, at 231

n242. See 1768 Maryl and Poor Act, supra note 132, 21 (providing for a one-
year settlenent period for non-natives, which could be conplied with by working
for one year or being an apprentice or indentured servant for one year).

n243. I n Essex County, Massachusetts, the nunber of transients doubl ed every
decade from 1710 through the 1760s. Sinilar nunbers were reported in Boston. As
aresult of the increase in poverty and transiency, the | aws of settlenent
i ncreased in inportance. Jones, supra note 3, at 173.

n244. See supra Part V.B (discussing Pennsylvania's settlenent statute).

n245. Morris, supra note 3, at 1 (detailing the legal and econom c situation
of workers in early America with plentiful citations to individual acts and
statutes). Another comentator, Robert Steinfeld, provides an excellent,
detail ed overview of the legal relationships of free and nonfree workers in the
colonies. Steinfeld, supra note 3, at 41-121

n246. Steinfeld, supra note 3, at 41.
n247. 1d.; 1 Henings, supra note 19, at 193.
n248. Morris, supra note 3, at 2; see also Quigley, supra note 43.

n249. No person who worked for another was truly free at this time. In
Engl and, freedomto choose enployers was limted by nany | aws regardi ng where
and when one could seek work, and under what circunstances one was allowed to
quit work. Mercantilists tended to | ook upon | aborers as enemes, and the
colonial labor Iaws in general have a distinct nmercantilist flavor. Maxinmm wage
laws were far nore frequently enacted than m ni rum wage | aws. Legi sl ation was
nore often against than for the |less fortunate nenbers of society. Johnson
supra note 2, at 31.

n250. Mencher, supra note 50, at 42; Morris, supra note 3, at 45

n251. Johnson, supra note 2, at 31-32; Mencher, supra note 50, at 42; Mrris,
supra note 3, at 55-84. Mdrris disputes earlier reports that the regul ation of
wages was |left up to the bargai ning power of the parties, noting:

Inreality, the rulers of the Bay colony and the early settlers in her towns,
possessed of unusual powers of supervision over strangers, vagrants and the
idle, the authority to establish compul sory | abor, and the right to i npress nen
to pursue fugitive servants on |land and over water, appear to have experinmented
in the matter of maxi num wages with some neasure of persistence for severa
gener ati ons.

Id. at 56. Massachusetts proposed a 1670 | aw regul ati ng wages and hours because
of conplaints that the | aborers and servants were earning too nuch noney,
spending it on clothing "unbeconming to their place and rank," and "in taverns
and al ehouses and ot her sinful practices.” Id. at 64-67.

n252. Morris, supra note 3, at 84-91; see al so Johnson, supra note 2, at 205-
13.

n253. See Morris, supra note 3, at 6-10. Mirris also points out that "forced
| abor for profit was legal during the colonial period." Id. at 11. Forced | abor
was of fered as an i nducenent by the locality to persuade a conpany to undertake
wor ks for the public good. As an exanple, he points to an effort to dig a ditch
i n New Haven, where the | ocal governnent agreed to donate four days of work by
every man in the town between the ages of 16 and 60. Those that could work were
so required. Those who could not work were required "to hyre others to worke in
their stead." 1d. at 11.



n254. Any | aborer or artificer who was engaged in a task for one naster was
not allowed to quit until the task was conpleted. Penalty for violation was five
pounds. Laws and Acts of Her Majesty's Colony of Rhode Island 1663, Rhode |sl and
Col ony Laws, |V, 1636-1705, microformed on Col onial Laws, supra note 11, Fiche
R 11.

n255. Robert Steinfeld, Property and Suffrage in the Early Anerican Republic,
41 Stan. L. Rev. 335, 339-48 (1989) [hereinafter Steinfeld, Property and
Suffrage]; see also Albert E. MKinley, The Suffrage Franchise in the Thirteen
English Colonies in Arerica 478, 481 (1905). Only South Carolina all owed
propertyless males who paid taxes to vote.

n256. Letter from John Adans to Janes Sullivan (May 26, 1776),
Adans, The Works of John Adams 37677 (C. Adans ed., 1864), quoted
Property and Suffrage, supra note 255, at 340.

n257. 1d. at 341 (alterations in original).

9 John
St ei nf el d,
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n258. Abranovitz, supra note 3, at 48.
n259. Id. at 83.

n260. A. Leon Hi ggi nbotham Jr. & Greer C. Bosworth, "Rather Than the Free'
Free Bl acks in Colonial and Antebellum Virginia, 26 Harv. CR-C. L. L. Rev. 17,
29 (1991). Fornerly indentured white servants were also required to register
Thei r puni shment did not include incarceration. 1d.

n261. 1d. at 35.

n262. An Act for the Better Regulating of Negroes in This Province, Act of
Ceneral Assenbly of Pennsylvania, 1725, mcroformed on Col onial Laws, supra note
11, Fiche PA 143.

n263. |d.

n264. |d.

n265. Abranovitz, supra note 3, at 90-91; Trattner, supra note 15, at 25.
n266. Hi ggi nbot ham & Bosworth, supra note 260, at 49-50.

n267. E. Merrick Dodd, From Maxi mum Wages to M ni num Wages: Six Centuries of
Regul ati on of Enploynent Contracts, 43 Colum L. Rev 643, 657 (1943).

n268. For detail ed discussions of indenture, see Gal enson, supra note 3;
Smith, supra note 3

n269. Abbot Enerson Smith suggests that nore than half of all the people who
cane to the col onies south of New England came as indentured servants. Snith
al so cites others who suggest that the nunmber is too conservative - as many as
two-thirds of the white immigrants to Arerica nmay have been indentured. Smth,
supra note 3, at 13.

n270. 1d. at 4.

n271. Steinfeld, supra note 3, at 72-78, 87-93. Recall that the notion that
peopl e "bel onged" to others was one rooted in the English manorial system which
had been in existence in England for hundreds of years. Quigley, supra note 43.

n272. Axinn & Levin, supra note 3, at 26.
n273. Cal enson, supra note 3, at 171

n274. David Gal enson points to this fact as a significant difference between
the master servant relationship in American indenture and English service. In
Engl and servants were treated much nore |ike nmenbers of the famly, whereas in
America, they were treated as property. ld. at 3-8.

n275. Steinfeld, supra note 3, at 45-47.
n276. 1 Andrews, supra note 7, at 207
n277. Mencher, supra note 50, at 413 n. 4.



n278. The institution of the redenptioner provided the principal neans of
popul ati ng the American col onies by European settlers. It was accepted by
contenporaries as the obvious way of "peopling a Country" and "the greatest step
toits growmh and inprovenent." Mrris, supra note 3, at 315

n279. 1d. at 401-02; Smith, supra note 3, at 3-16.

n280. Sharon V. Salinger, Colonial Labor in Transition: The Decline of
I ndentured Servitude in Late Eighteenth Century Phil adel phia, 22 Lab. Hist. 165,
165 (1981).

n281. Most of the 22,000 people who arrived in Philadelphia in the fall of
1754 had to sell their children. Mrris, supra note 3, at 321-22.

n282. Morris provides exanples from Plynouth Col ony, New York, New Jersey,
Pennsyl vania, and Virginia. Id. at 401-14; see also Smith, supra note 3, at 18-
20.

n283. Morris, supra note 3, at 320.
n284. Gal enson, supra note 3, at 12.
n285. Smth, supra note 3, at 4.

n286. Morris, supra note 3, at 320. Some even considered the recruitnment so
coercive as to qualify as kidnapping. Id. at 337-45.

n287. Id. at 321

n288. 1d. at 35; Dodd, supra note 267, at 661
n289. Morris, supra note 3, at 35.

n290. Id. at 36.

n291. Acts of the General Assenbly of Pennsylvania, 1700, ch. 49, 4,
m crof ormed on Col onial Laws, supra note 11, Fiche PA 10 [hereinafter 1700
Pennsyl vani a Acts].

n292. Id. 2, 5, 7.

n293. Dodd, supra note 267, at 661
n294. Morris, supra note 3, at 316.
n295. Dodd, supra note 267, at 661

n296. A. Roger Ekrich, Bound for America: A Profile of British Convicts
Transported to the Colonies, 1718-1775, in 1 Crine & Justice in American
Hi story, 88, 88 (Eric H Mnkkonen ed., 1991).

n297. 1d.; see al so Abbot Enerson Smith, The Transportation of Convicts to
the Anerican Colonies in the Seventeenth Century, in 2 Crine & Justice in
American Hi story, supra note 296, at 659, 65976 (detailing the process and
history of transporting felons fromEngland to Anerica during the seventeenth
century).

Al t hough the policy of shipping convicts to the colonies "was subjected to
severe criticismby the colonists, a |large percentage of England' s convicts were
transported to this country." Note, Banishnent - A Medieval Tactic in Mdern
Crimnal Law, 5 Uah L. Rev 365, 366 (1957); see also Morris, supra note 3, at
323-45.

n298. See, e.g., Morris, supra note 3, at 324 n.40 (listing the status crines
of "incorrigible rogues, vagabonds, and sturdy beggars"; and the third of fense
by Quakers who refuse to take an oath of |oyalty). Roger Ekrich notes that
Ireland and Scotland al so transported crimnals to Anerica. Ekrich, supra note
296, at 89.

n299. 1 Andrews, supra note 7, at 61-65.
n300. Ekrich, supra note 296, at 88.



n301. Ekrich estimtes that 35,000 English and Wl sh fel ons, plus another
16,000 fromlIreland and 800 from Scotl and, were shipped to Arerica between 1718
and 1775. 1d. at 92; see also Mirris, supra note 3, at 326.

n302. Ekrich, supra note 296, at 98-104.

n303. In 1574, Sir Hunphrey G lbert wote: "W mght inhabit some part of
[Anerica] and settle there these needy people of our country which now trouble
t he commonweal t h and t hrough want here at home are enforced to comit outrageous
of fences, whereby they are dayly consuned by the gall ows." Jernegan, Colonia
Virginia, supra note 17, at 86 n.13.

In anot her work, Jernegan al so quotes Vel asco, the Spanish minister to
Engl and, who wrote about England's desire to colonize Anrerica in 1611: "Their
principal reason for colonizing these parts is to give an outlet to so many
idle, wetched people as they have in England, and thus prevent the dangers that
m ght be feared of them "™ Jernegan, American Col onies, supra note 6, at 24.

As the historian Charles M Andrews has stated:

Not all who went to America did so willingly or with the desire to see the
wonder ful works of Almighty God. In the years of the hone authorities

col oni zation performed one of its nost inportant functions in enabling the
country to get rid of undesirable nmenbers of its population and so to inprove
its social condition.

1 Andrews, supra note 7, at 61

n304. See 1 Andrews, supra note 7, at 62 (detailing sone of the earliest
obj ections).

n305. See, e.g., Morris, supra note 3, at 334 (citing the 1676 Maryl and
statute prohibiting the inportation of convicts - with a penalty of 2000 pounds
of tobacco for violations).

n306. See Morris, supra note 3, at 265-67 (discussing a 1722 Maryl and
statute, which inposed a five-pound duty on each convict inported and required
the inmporter to post a fifty-pound bond guarant eei ng good behavi or for one
year).

n307. Id. at 335-36.

n308. Benjanmin Franklin suggested that the col onies ship rattlesnakes to
England in return for their shipments of convicts. Gerald L. Neuman, The Lost
Century of Anerican Inmmgration Law (1776-1875), 93 Colum L. Rev. 1833, 1841
(1993).

n309. Morris, supra note 3, at 345-54 (providing exanples fromthe statutes
of many of the colonies, as well as judicial decisions).

n310. Pl ymouth Col ony Records (1645), mcroformed on Col onial Laws, supra
note 11, Fiche PL 47-48.

n311l. Morris, supra note 3, at 349-54,
n312. Id. at 354-63.

n313. Acts of the General Assenbly of Pennsylvania, 1729-1730, ch. 315,
m crof ormed on Col onial Laws, supra note 11, Fiche PA 181

n314. Morris, supra note 3, at 356.
n315. 60 U. S. (19 How. ) 393, 407 (1857).

n316. The English contribution to slavery was much different fromthat of the
Spani sh because there had been no slavery in England for sone tine, and thus no
slave law to transplant. Alan D. Watson, Slave Law in the Americas 63 (1989).
The | aw of slavery was not transplanted but was created in the col onies
t hensel ves. 1d. at 64.



When t he Spani sh governnment clainmed its part of the New Wrld and brought
their laws with them slavery was transplanted as well. As one historian notes:
"There was thus in the New Wrld | aw regul ati ng sl avery before there were sl aves
to be regul ated except for the Indians captured by Col umbus and brought back to
Spain." Id. at 47. Blacks and Indians al one could be slaves; whites were not to
be ensl aved even when captured and taken prisoner. Id. at 50.

France had no slaves and no | aw of slavery and thus had to create a | aw of
slavery to regulate their slaves in Anerica. Id. at 85-86.

n317. Hi ggi nbotham supra note 3, at 14.

n318. See id. (detailing the colonial law of slavery in Virginia,
Massachusetts, New York, South Carolina, Ceorgia, and Pennsylvania). The
col oni sts were not al one as slave holders; indeed the 350,000 Africans in
bondage in col onial nmainland North Anerica "were dwarfed by the 2,000, 000
transported to Portuguese Brazil, the 3,000,000 taken to British, French, and
Dutch plantations in the Wst Indies, and the 700,000 i nported into Spani sh
Anerica." Nash, Red, Wite and Bl ack, supra note 5, at 172.

n319. Morris, supra note 3, at 320.

n320. See general ly Hi ggi nbotham supra note 3 (discussing the inmpact of race
and slavery on colonial famlies).

n321. For exanple, in Virginia during the seventeenth century:

The larger areas required for cultivation demanded nore | aborers and the nunber
of the indentured servants tended to increase, until the tine cane when the

val ue of the negro as a plantation servant and finally as a slave by law led to
the substitution of black [abor for white and the consequent dim nution of the
nunber of servants inported.

1 Andrews, supra note 7, at 208
n322. Cal enson, supra note 3, at 172-74.
n323. Axinn & Levin, supra note 3, at 23.
n324. Abranovitz, supra note 3, at 90; Trattner, supra note 15, at 25.
n325. Axinn & Levin, supra note 3, at 26.
n326. Hi ggi nbotham supra note 3, at 192.
n327. 1d. at 196.
n328. Morris, supra note 3, at 363-89.
n329. |d. at 365-76.
n330. Id. at 383-84.

n331. Steinfeld, supra note 3, at 44. In Massachusetts, there was apparently
a problemw th apprenticed boys trying to run away and go to sea. |n response,
Massachusetts passed a specific law in 1694 prohibiting servants and apprentices
fromquitting their work w thout perm ssion of their nasters or parents to
beconme seanen. The preanbl e set out the problem "Wereas Conplalnt has been
made by sundry Inhabitants of this Province, that they have sustained great
damage by their Sons and Servants deserting their Service w thout consent of
their Parents or Masters, being Encouraged to enter thensel ves on Board of
Private Men of War, or Merchant Ships ...." Mssachusetts Province Laws, 1692-
1699, supra note 11, at 91. The statute al so prohibited underage sons from
| eaving their parents to becone seanen. |d.

n332. See supra Part VI.D (detailing apprenticeships of children).

n333. Gary Nash acknow edges that any treatnment of I|ndian society should
understand that |ndian society was not nonolithic. There are differences between
the regional tribal histories, as well as cultural differences between the



coastal and the interior tribes. Nash, Race, Cass, and Politics, supra note 3,
at 22-26. Approximately 200,000 Native Anericans |lived east of the M ssissippi
Jer negan, Laboring and Dependent C asses, supra note 3, at 30.

For those wondering why Col unbus has not enjoyed the favor once bestowed upon
him see Robert A WIlianms, The Anerican Indian in Western Legal Thought: The
Di scourses of Conquest 82 (1990). Col unbus, as governor of the newly conquered
territory, instituted a coerced | abor policy of work in gold mnes and exported
hundreds of Indian slaves back to Spain. Colunbus also violently suppressed
Indian revolts, and "thousands of Indians died in resistance or in the mnes."
Id. For nore detailed informati on on the col oni zati on of Anerican |Indians see
Gary B. Nash, The Image of Indian in the Southern Colonial Mnd, 29 Wn & Mary
Q 197 (1972).

n334. Yet Indians exerted significant influence on the agricultural
economc, mlitary, and | egal spheres of the cultures and governnents that
conquered them For exanple, there was a narked influence of the Iroquois
Conf ederacy on Benjanin Franklin and the American Articles of Confederation
Robert J. MIler, American Indian Influence on the United States Constitution
and Its Framers, 18 Am Indian L. Rev. 133, 146-48 (1993).

n335. Trattner, supra note 15, at 24-25.

n336. The laws had their nore sinister aspects: "Law, regarded by the Wst as
its nost respected and cherished instrunent of civilization, was also the West's
nost vital and effective instrunent of enpire during its genocidal conquest and
col oni zati on of the non-Wstern peoples of the New Wrld, the American |Indians."
Wl liamnms, supra note 333, at 6.

n337. Robert A. WIIlianms coment ed:

In seeking the conquest of the earth, the Wstern col oni zi ng nations of Europe
and the derivative settler-colonized states produced by their col onial expansion
have been sustained by a central idea: the Wst's religion, civilization, and
know edge are superior to the religions, civilizations, and know edge of non-
West ern peoples. This superiority, in turn, is the redenptive source of the
West's presunmed nandate to inmpose its vision of truth on non-Wstern peopl es.

Id.

n338. The 1584 Ral ei gh patent conpletely ignored native title and authorized
col oni zation recogni zing only conpeting clains by any other Christian prince or
people. 1d. at 177. The 1606 charter of the Virginia Conpany did the sane. Id.
at 201; see al so Jernegan, Laboring and Dependent C asses, supra note 3, at 34.

n339. Jernegan, Laboring and Dependent C asses, supra note 3, at 41. The
French also had little objection to fraternization and internarriage. Id. at 34;
see also J.H Parry, Trade and Dom ni on: The European Overseas Enpires in the
Ei ghteenth Century 55 (1971). The French seened nore inclined to accept a system
of dual sovereignty with the Native Americans. Mrris S. Arnold, Cultural
I mperialismand the Legal System The Application of European Law to Indians in
Col oni al Louisiana, 42 Loy. L. Rev. (forthcom ng 1997).

n340. Spain did, however, waver in its policies toward the conquered | ndi ans,
dependi ng upon which of three schools of thought prevailed at the tinme. The
first recogni zed the rights of the conquered Indians to their own institutions,
except for the need to convert themto Christianity. The second called for one
society, with conplete assinmilation of the Indians. The third urged a system of
two republics, one for Indians, and one for the Spanish, each with its own
separate | aws, custons, and government. Wodrow Borah, Justice by Insurance: The
CGeneral |ndian Court of Colonial Mexico and the Legal Aides of the Half-Real 27-
31 (1983).

Early col oni zers, based on the authority of their Papal grant, instituted a
system of enconi enda, a practice of "comendi ng" |ndian slaves to inportant
Spani sh | andowners: "Because of the excessive liberty the |Indians have been
permitted, they flee fromChristians and do not work. Therefore they are to be



conpelled to work, so that the kingdom and the Spaniards may be enriched, and
the Indians Christianized." WIIliams, supra note 333, at 83-84 (quoting Lew s
Hanke, The Spani sh Struggle for Justice in the Conquest of Anerica 20 (1949)).

This system and others that followed, essentially enslaved the Indian
popul ation - forcing Indians to submit to slavery, to fight, or to flee. Id. at
85. WIllianms' research indicates that in Hi spaniola alone, the indigenous
popul ati on was reduced from 250,000 to | ess than 15,000 within two decades. In
ot her areas, entire Indian popul ati ons di sappeared. 1d.; see also Angie Debo, A
Hi story of Indians of the United States 20 (1970).

n341. Consider how the promni nent preacher Cotton Mather viewed the calanities
that befell the Indians:

The Indians in these parts had newy, even about a year or two before, been
visited with such a prodigious pestilence; as carried away not a tenth, but nine
parts of ten, (yea, 'tis said, nineteen of twenty) anbng them so that the woods
were al nost cl eared of those pernicious creatures, to make roomfor a better

gr owt h.

Cotton Mather, Magnalia Christi Americana 129 (Kenneth B. Mirdock ed., 1977).

n342. For exanple, Massachusetts passed a law in 1699, titled An Act for
G ving Necessary Supplies to the Eastern Indians, and for Regul ating of Trade
Wth Them Its preanble sets out its purpose:

Wiereas the Indians in the Eastern Parts of this Province, sonetine since in
Hostility and Rebellion, having submitted thensel ves, and recogni zed their

Subj ection and Obedi ence to the Crown of England, have now dependence on this
CGovernnment for supplies of Cothing and other Necessities. To the intent
therefore that they may be furnished with the same at such Rates and Prices as
may oblige themto adhere firmy to the English interest.

Massachusetts Province Laws, 1692-1699, supra note 11, at 173. The | aw
restricted Indians fromcertain sections of the province, and prohibited trade
with the Indians to all but authorized people. The Indians "are not to be
allowed to conme into any of the Towns upon or near Merrimack river [or Hanpshire
County] to Trade." Id.

The law all oned the authorized traders to profit on the Indians as |ong
they be sure to undersell the French; and not sell any strong liquors to the
Indians at any time, nor to trust themin any considerable matter ...." Id. at
174. The town of Salem Massachusetts, only pernitted Indians in town in
dayl i ght hours. Jones, supra note 3, at 172.

n343. Act of Aug. 22, 1996, Pub. L. No. 104-193, 196 U.S.C.C A N (110 Stat.)
2105 [hereinafter Welfare Reform Act].

n344. Title | of the new |law creates state block grants for a new program
call ed Tenporary Assistance for Needy Families (TANF). This replaces AFDC. See
generally Welfare Reform Act 103(a)(1), 196 U S.C.C. A N (110 Stat.) at 2112-59
(to be codified at 42 U. S. C. 601-619).

By October 1997, any TANF recipient who is not exenpt fromwork requirenments
by reason of nandatory schooling or having a child less than 12 nont hs of age,
is to be engaged in comunity service within two nonths of receiving benefits.
103(a)(1) (to be codified at 42 U.S.C. 602(a)(1)(B)(iv)). Al TANF recipients
are required to work no later than within 2 years of receipt of TANF. I1d. (to be
codified at 42 U.S.C. 602(a)(1)(A)(ii)).

There are steadily increasing work requirenents placed on the states. Twenty-
five percent of recipients are required to be in work activities by 1997 and 50%
by 2002. Id. (to be codified at 42 U S.C. 607(a)(1)). Current estinmates are that
14% of AFDC recipients are in some type of work or educational program Robert
Pear, Changes in How Welfare Is Qperated, Wile Sweeping, WII Be Taki ng Shape
Slowy, NY. Tines, Aug. 6, 1996, at C18.

as



According to the statute, "work" includes but is not limted to: (1) no fewer
than 20 hours per week of compensated enpl oyment or unconpensated comunity
service; (2) education related to receiving a high school diplom or GED;, (3)
vocational schooling up to 12 nmonths; and (4) job training. Wl fare Reform Act
103(a)(1) (to be codified at 42 U.S.C. 607(d)). For two-parent fanilies, the
weekly hour requirenent rises to thirty-five hours per week. For single parents
this rises to thirty hours per week in 2002. Id. (to be codified at 42 U S.C.
607(c)) .

The above requirenents have several exceptions, including one for single
parents caring for a child under twelve nonths of age. Id. (to be codified at 42
U S.C 607(b)(5)). There is also an exception for single parents who care for
children under the age of six if no child care is available. Id. (to be codified
at 42 U.S.C. 607(e)(2)). Failure to conply with work requirenments requires at
mnimuma pro rata reduction in TANF and allows a state to cut nore aid - or
termnate it entirely - if it wishes. Id. (to be codified at 42 U S.C
607(e) (1) (A).

Work requirements for nonworking food stanp recipients include: registration
for work every 12 nonths, required enrollnment in job training progranms, taking
m ni mrum wage jobs if offered, and prohibition on quitting work wi thout good
cause. Wl fare Reform Act 815(a), 196 U.S.C.C. A N (110 Stat.) at 2315-16 (to be
codified at 7 U S.C. 2015(d)(1)(A)). Food stanmp recipients who fail to conply
with work requirements | ose food stanps. Id. (to be codified at 7 U S.C
2015(d) (1)).

Nonwor ki ng adults who want food stanmps and do not have responsibility for
children nust work or participate in a state work programfor at |east 20 hours
per week each nonth. Failure to do so disqualifies themfromreceiving food
stanps for nore than 3 nonths out of any 36 nonth period. Wl fare Reform Act
824, 196 U.S.C.C A N (110 Stat.) at 2323 (to be codified at 7 U.S.C. 2015(0)).

n345. TANF replaces AFDC on July 1, 1997. Welfare Reform Act 116(a)(1l), 196
US CCAN (110 Stat.) at 2181 (to be codified at 42 U S.C. 601nt.).

n346. The new |l aws provide for block grants to states to replace entitlenents
to individuals. The ambunt of nopbney given to the states will be set by fornula.
Wel fare Reform Act 103(a)(1) (to be codified at 42 U.S.C. 603(a)). To nmaintain
eligibility for this aid, states are required to spend an anpunt equivalent to
75% of previous AFDC funding. Further, if states fail to place a percentage of
the federal aid in work prograns, this percentage rises to 80% 1d. (to be
codified at 42 U . S.C. 609(a)(7)).

Aside fromthe above restrictions, states are free to set eligibility and
benefit levels. There is no m ni num anount of benefits that nust be granted.
Wl fare Reform Act 114(d)(1), 196 U.S.C.C.A N (110 Stat.) at 2180 (to be
codified at 42 U S.C. 1396a(c)). States may choose whether to offer cash or
ot her types of assistance, such as vouchers or services. States are not required
to give additional benefits to famlies with additional children. Wl fare Reform
Act 103(a)(1l) (to be codified at 42 U. S.C. 604).

n347. Child support actions nmay be brought at the state's option against the
parents of the noncustodial parent (i.e. grandparents). Wl fare Reform Act 373,
196 US.C.C AN (110 Stat.) at 2255 (to be codified at 42 U S.C. 666(a)(18)).

n348. Regul ations provide for the denial of higher TANF benefits for up to 12
nonths to those who nove into a state froma | ower-payi ng TANF state. For the
first twelve nmonths, the state is only required to pay benefits at the |evel of
the previous state's TANF. Wl fare Reform Act 103(a)(1l) (to be codified at 42
U S. C. 604(c)).

n349. Illegal aliens and legal non-immgrants are deni ed nost federa
benefits. Legal immigrants who have been in the country for less than ten years
are deni ed social security and food stanp benefits. States have the option of
denyi ng non-legal immgrants TANF, Medicaid, and social services funds fromthe
bl ock grants. Wl fare Reform Act 401-403, 196 U. S.C.C. A N (110 Stat.) at 2261-
67 (to be codified at 8 U S.C. 1611-1613).



n350. Current |aw obligates sponsors of imrigrants to assunme their financial
responsibility for three years. 8 U S.C. 1631 (1994). The new | aw changes this
requirenent to ten years. Welfare Reform Act 421, 196 U.S.C.C. A N (110 Stat.)
at 2270 (replacing 8 U.S.C. 1631).

n351. Dougl as Lamar Jones argues that conpassion and control do not totally
explain poor |laws, at least in eighteenth century Massachusetts. Jones posits
that the twi n tendencies toward conpassi on and control "were intrinsically
rel ated parts of the adm nistration and enforcenent of the poor |aws." Jones,
supra note 3 at 155-56. Rothman calls these contradictory inpul ses conpl acency
and responsibility. Rothman, supra note 3, at 35.

Prof essor Trattner does not think that contenporary observers should dwell on
t he harsher aspects of colonial poor |aws; rather, he concludes that, in the
col oni al period, "nmpbst conmunities expressed genuine synpathy for the needy and
tried to inprove their methods and facilities for helping them... By and | arge,
the poor - at least the white poor - were dealt with humanely and often wi sely,
even when neasured by English standards, and especially when conpared to |ater
devel opnents.” Trattner, supra note 15, at 2728.
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